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ADVERTISEMENT. 


THE acknowledged merits of the following little 
Tract, and the general importance of its ſubject, 
would perhaps make it unneceſſary to offer any apo- 
logy, or even reaſon, for communicating it to the 
world, detached from the work in which it has hither- 
to been found. But, leſt the Proprietors of Bacon's 
Abridgment ſhould be charged either with indif- 
cretion or with rapacity ; with indiſcretion, in raſhly 
ſeparating from the Abridgment one of its faireſt 
and moſt admired parts, and thereby poſſibly leſſen- 
ing the demand for the whole; or with rapacity, in 
attempting to multiply profits by multiplying copies, 
they beg leave to ſtate what it was that gave occa- 
ſion to the preſent Publication. Whilſt the laſt 
Edition of the Abridgment was in the preſs, the 
Proprietors were informed, that the title Leaſes would 
ſhortly appear in a ſeparate pamphlet, and that part 
of it was then actually printed off. Alarmed at ſuch 
an attempt upon a work in which they were ſo deeply 
intereſted, they endeavoured by remonſtrances to 
prevail with the parties to relinquiſh their deſign 
but theſe proving ineffeQtual, no other means were 
left them of aſſerting their claims, than by making a 


ſeparate Publication of the Tra& themſelves. They 
therefore 


—— —— ʒ́ — . —— — 
o 


ADVERTISEMENT. 


therefore announced their intention of doing ſo; and 
in conſequence of that the intended work was with- 
drawn, and the Tract is now offered to the Publick 
in its preſent form. At the end the Proprietors have 
ſubjoined ſome Precedents of Leaſes, which they 
have been favoured with by a Gentleman of high 
reputation as a Conveyancer, whoſe name they 
would have been proud to have had permiſſion to 
mention, 
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Leaſes and Terms for Years, 


LEASE for years is a contract between leſſor and leſſee, for 
the poſſe (hon and profits of lands, &c. on the one fide, and 
a recompence by rent, or other conſideration, on the other. 

This is eſteemed in law a middle kind of intereſt between an 
eſtate for life and a tenancy at will; for thoſe who held large 
diſtricts and tracts of lards, being unacquainted with the arts of 
huſbandry and tillage, found it their intereſt to leaſe out their de- 
meſnes, which for want of care and cultivation lay waſte, and 
afforded them little or no profit z and this way of letting for years 
was thought beſt to anſwer the deſign and intentions of the lord, 
as well as the expectations of the tenant ; for if they had let them 
for life, this had given the tenants too great a power over the lord, 
becauſe then they would have had a property in the freehold, and 
by ſuffering diſſciſins, or feigned recoveries to be had againſt them- 
ſelves, might have ſhaken or endangered the inheritance of the 
owner; and on the other fide, if they had leaſed their land only at 
will, few would have been willing to beſtow any great pains or in- 
duſtry upon ſo pretarious a poſſeſhon, which the arbitrary will and 
pleaſure of a peeviſh lord might have defeated. 

Originally, leafes for years were but of little regard, the tenant 
having only «ti/e, not direqum daminium, and being ſaid tenere no- 
mine aliens: and as he had only the perception of the profits, who- 
ever recovered the freehold reduced lizewife the poſſeſſion, whe- 
ther ſuch recovery were true or ſeigned; and the leſſee had no 
other remedy but an action of covenant againſt the leſſor; and 
this, at leaſt, was thought a juſt conſtruction, that he who had 
deveſted himſelf of the profits of his lands for a time, by giving 
them to another, ſhould be obliged to maintain that gift, or be 
liable to make ſatisfaQtion if he did not; and this was the more 


. reaſonable, becauſe the leſſee was equally bound to anſwer and 


make good the rent during the term ; and if he did not, the law 
allowed the leſſor to maintain an action of covenant, as well as 
of debt againſt him, for with-holding thereof; and as it made this 
conſtruction for the leſſor upon the words yielding and paying, 
which were no expreſs covenant in themſelves, it was but reaſon- 
able it ſhould make the like conſtruction for the leſſee upon the 
word dimiſit, which in itſelf no more imported an expreſs cove- 
nant on his part: but by making this conſtruction mutual, the 
courts did juſtice to both; and by making it at all, they plainly 
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(a) There- ſhewed their opinions of the leaſe to be no other than a contract 
fore, if a or agreement between the parties, and not ſuch an act as tranſ- 


OT ferred any property to the leflee: and this is one reaſon why 


diſhop, ab- leaſes for years are confidered as chattels, and go to (a) exe- 


bot, parton, cutors. 
or any other 


fole corporation, and his ſucceſſors, for ſuch a number of years, yet it ſhall go to the executors or ad- 
miniſtrators of the leſſee, and not to his ſucceſſors, becauſe a term for years being looked upon as # 
chattel, the execitors or adminiſtrators are the only perſons the law allows to ſucceed thereto; and this 
ſueceſſion to the chattel cannot be altered or controuled by any limitation of the party: but yet in ſueh 
caſe it ſeems, that the executors or adminiſtrators of the leiſee ſhall hold it in the right of, and as truſtees 
for the ſucceſſors ; for the book ſays, they ſhall-have it in auter droit. Co. Lit. 9. a. 46. b. 90. a.— 
But this rule, as to the ſucceſſion of chattels, hath two exceptions: 1. In caſe of the king, who by his 
prerogative may take any chattels in ſucceſſion, and, conſequently, a leaſe made to him and his ſucceſſors 
for years is good, and ſhail go accordingly, and not to, his exfcutors or adminiſtrators. Co, Lit go. a. 
11 Co. 92. a.—— The ſecond exception is in caſe of the chamberl:ia of London, who, by cuſtom of 
the city, confirmed by divers acts of parliament, may take chattels in ſucceſſion for the benefit of or- 
phans ; but guere, if this cuſtom extends to leaſes for years, for the books only mention recognizances, 
obligations, &c. which are given or entered into to the chamberlain and his ſucceſſors, by way of ſecu- 
ru for orphans portions; uære, therefore, if a leaſe may be made to the chamberlain and his ſuc- 
ceſſors for years? Cro. Eliz. 464. 4 Inſt. 249. 4 Co. 65. Fulwood's caſe, 


Co. Lit, Another reaſon was, becauſe at firſt theſe leaſes were made but 
5 b. p for a ſmall number of years, (for ry Lord Cote tells ns, that by 
irror, 164. , . 
293. the ancient law of England, no man could have made a leaſe for 
Vent. 53- above forty years at the moſt,) and the reaſon thereof ſeems to 
be, becauſe they were only made to ferve the occaſions and exi- 
gencies of the lord in cultivating and improving his demeſnes, not 
to borrow money on or raife portions for daughters, or ſach other 
uſes as are now made thereof ; therefore there was no need to 
extend them to any great length of time, ſince they might be re- 
newed as often as occaſion required; beſides, the leffees, if they 
. were evicted, being only to recover damages, it would have been 
fruitleſs to prolong leaſes for the term of 1000 years, when the 
perſons who are to poſſeſs under fuch leafes had no remedy for 
their damages but by recourfe to the repreſentatives of the ori- 
ginal leſſor. | 

Pie title Alſo, another reaſon might be, becaufe thefe leaſes for years 
- gs _ were under the power of the freeholder to deſtroy by a recovery 
Bac. abr, for the perſon coming in by the recovery, was {uppoſed to come 
in by title paramount, and ſo was not bound or obliged by them, 
and, by conſequence, few could be wiiling to take leaſes for any 

longer term, which they might ſo eaſily be defeated of. 
Rro. tit. But though in the reign of H. 7. it was reſolved, that the leſſees 
1 ſhould not only recover damages as a recompence for the poſſeſ- 
198. 220. fion Joſt, but ſhould alſo recover the poſſeſſion itſelf; and the 
Vaugh.127. ſtatute 21 H. 8. cap. 15. gives the termor. power to fallify all 
Hs 5% manner of recoveries had again{i the tenant of the freehold, upon 
2 Mod. 18. feigned and untrue titles; from whence men began to limit long 
leaſes, becauſe by ſuch purchaſes they eſcaped the wardſhip, re- 
, lief, and other burdens that were annexed to the ancient tenures; 
et no alteration was made in the ſucceſſion to them, the law 
e. been formerly fettled as to that point; and if they had 
not carried the ſucceſſion in the manner they formerly did, they 


had loſt the end of ſuch limitation. 


And 


N "om. 
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And though at this day terms for years are multiplied to a 
much longer duration than they were formerly, and there is now 
ample remedy to recover the term itſelf, yet the ſucceſſion con- 
tinues the ſame; for beſides the reaſons already given, it would 
be inconvenient to have had one rule of property for ſhort terms, 
and another for thoſe that were longer, being all of the ſame na- 
ture, and ſtill no more than leaſes for years; beſides the difficulty 
of fixing the juſt bounds to any preciſe determinate number of (Leng 
years, ſincę one or two years, more or leſs, would have made dtms, as 
very little difference in reaſon, and long or ſhort are only terms — _ 
of compariſon ; as a leaſe for forty years is long with reſpect to confidered 
one of eight or ten years, and yet ſhort with reſpect to another of ( lai 
a hundred years; therefore, that there might be an uniformity'in 4 
the law, all leaſes for years are holden to be of leſs value than has elapſed) 
eſtates for life, as being originally of much ſhorter duration, and pat in leafes, 
alſo becauſe they were under the power of the tenant of the free- to attend the 
hold to deſtroy, and therefore are conſidered only as chattels, and inheritance. 
caſt upon the executors. Coup. 597-1 


We ſhall conſider this head under the following diviſions : 


(A) Of what Things Leaſes may be made for Years, 


(B) Of the Perſons by whom Leaſes may be made: 
And herein, firſt, of Leaſes by Infants. 


(C) Of Leaſes made by Huſband and Wife: And 


herein, 
1. Of Leaſes made by Huſband-and Wife by the Common 
Law. mM - \ 
2. Of Leaſes made by them purſuant to the Statute of 
32 H. 8. cap. 28. 


(D) Of Leaſes by Tenant in Tail: And herein, 


1. What Leaſes Tenant in Tail might have made by the 
Common Law. | 

2. What Leaſes Tenant in Tail may now make to bind his 
Iſſue, ſince the 32 H. 8. cap. 28. | 

3. When and in what Caſes the Iſſue in Tail, or Strangers, 
ſhall be bound by voidable Leaſes made by Tenant in Tail. 


(E) Of Leaſes for Lives or Years by Eccleſiaſtical 


Perſons : And herein, 


I. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Satutes, with 
ſome general Obſervations on them. > 

2. Of the Rules to be obſerved, and Qualifications requiſite 

$0 the Perfection of ſuch Leaſes ; And herein, 


B 2 Rule 3. — 


* 


Leaſes and Terms for Years, 


Rule 1. Where an Indenture or Deed is neceſſary. 
Rule 2. When ſuch Leaſes are to begin : And herein, 


1. When ſuch Leaſes as have no Date at all, or a void ot 
impoſſible Date, are to begin, 


2. Such Leaſes as have a good Date, and are delivered on 
the ſame Day; in what Caſes the Day of the Date or 
Delivery is to be taken incluſive, and in what Caſes 


excluſive. 


3. Such Leaſes as have a good Date, but are not delivered 
till a Week or Month, Sc. after, when they are to be- 
gin, and how the Declaration on ſuch Leaſes is to be 
framed. 


Rule 3. Within what Time the old Leaſe is to be ſurrendered ; 


and herein of concurrent Leaſes. a 


Rule 4. That ſuch Leaſes are not to exceed three Lives, or teueniy- 
one Years. 


Rule 5. Of what Things Leaſes may be made to bind the Succeſſor. 


Rule 6. What ſball be ſaid a uſual Letting to Farm upon the 
ſeveral Statutes, and by what Perſons. 


Rule 7. What Rent is to be reſerved ; And herein, 


I. That there mult be a Rent reſerved; 


2. That this Rent muſt continue due, and be payable to 
the Leſſors and their Succeſſors. 


3. That ſuch Rent muſt be the ſame, or more in Quantity 
than hath been reſerved within twenty Years next before 
ſuch Leaſe made: And herein, 


1. What ſhall be ſaid to be the ancient Rent, where 
Variety of Rents have been reſerved, or ſomething 
formerly reſerved now omitted or varied. 


2. In what Manner ſuch Reſervation is to be made. 


3. Where the Addition of more Land, with or without 
the Addition of more Rent, ſhall avoid ſuch Leaſes, 


4+ Where a Reſervation of the whole Rent, or only pre 
Rata on a Leaſe of Part, ſhall be good. 


Rule 8. That ſuch Leaſes mufl not be made without impeachment 
of Waſte. 


(F) Of Leaſes by Parſons, Vicars, and others, with 
reſpect to other Qualifications. | | 


(G) Of the Conſent or Confirmation of others te 
Leaſes made by Eccleſiaſtical Perſons; And herein, 


1. Where 


Leaſes and Terms for Years, 


1, Where Confirmation is neceſſary either in reſpect of the 
Leaſes or Eſtates made, or of the Perſons making the 


ſame. 

2. What Perſons are to confirm ſuch Leaſes or Eſtates, and 
in what Manner. | 

3. What Eſtates they who make ſuch Confirmation are to 


have. 
* 
1 


t what time ſuch Confirmation is to be made, 
Corporation or Perſons who do confirm. 


ow far a Regard is to be had to the true naming of the 


(H) Of void or voidable Leaſes by Eccleſiaſtical | 
Perſons : And herein, | 


1. Againſt whom Leaſes not purſuant to the Statutes, or 
otherwiſe defective, are void or only voidable. 

2. By what Means' and in what Caſes ſuch voidable Leaſes 
may be made good. 

3. The Manner of avoiding ſuch Leaſes as are only voidable, 


(J) Of Leaſes made by thoſe who have but a par- 
ticular Eſtate or Intereſt in the Lands leaſed : And 


herein, 


1. Of Leaſes made by Tenant in Dower or Curteſy, 
2. Of Leaſgs made by Tenant for Life. 
3 Of derivative Leaſes, or by one who is but a Leſſee for 
Years himſelf. 
Of Leaſes made by a Diſſeiſor or Diſſeiſee. 
Of Leaſes made by Joint-tenants or Tenants in Common, 
Of Leaſes made by Copyholders. 
Of Leaſes made by Executors or Adminiſtrators, 
. Of Leaſes made by a Bailiff of a Manor. 
Of Leaſes made by a Guardian. 
Of Leaſes made purſuant to Authority, 
Of Leaſes made purſuant to Powers in private Convey- 
ances and Settlements. 


(K) By what Form of Words Leaſes may be made. 


(L) What Certainty is requiſite to Leaſes for Years 
as to their Beginning, En and Ending ; 
And herein, 


I, With regard to the Date of the Leaſe. | 
B 3 2. With 
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2. With regard to other Circumſtances taken Notice of in 
the Deed of Leaſe, whereby to aſcertain the Commence- 
ment thereof. 


3. The Certainty of Leaſes for Years as to their Continu- 


ance. 


4. The Certainty of Leaſes for Years as to their Duration 
and Ending. 


(M) In what Caſes, and to what ReſpeQs an Entry 
by the Leſſee is requiſite to the Perfection of his 
' Leaſe, 


(N) Leaſes for Years, when to take Effect as a Rever- 
ſion, when as a future Intereſt, aud when neither 
the one nor the other, 


(O) Leaſes for Years by Eſtoppel, how far and 
againſt whom ſuch Leaſes are good, 


(P) Leaſes for Years and future Intereſts, how far 
they may be barred or deſtroyed, and how far 
not, and where an Entry before the Term begun 
is a Diſſeiſin. 


(Q) How far, and by what Means, Leaſes for 
Years in Truſt to attend an Inheritance may be 
barred or deſtroyed, , 


(R) Leaſes for Years, when merged by Union with 
the Freehold or Fee. 


(8) Of Surrenders of Leaſes for Years: And herein, 


1. Of Surrenders in Fact or Expreſs: And here again, 

1. By what Words ſuch Surrender may be made. 

2. Upon what Eſtate ſuch Surrender may operate. 

3. Of Surrenders in Law, or implied Surrenders: And 

herein, 

I. With regard to Leaſes in Poſſeſſion. 
2. With regard to Leaſes in Futuro. 
3. With regard to the Thing itſelf ſo ſurrendered. 


| (T) Leaſcs, when determined by cancelling the Deed, 


Leaſes and Terms for Years, 


{A) Of what Things Leaſes may be made for 
Years. 


. AFTER ſuch time as leaſes for years began to be looked upon 
as fixed and permanent intereſts, and that the leſſees were 
ſuſficiently provided to defend themſelves, aud their poſſeſſions, 
againſt the acts and incroachments as well of tke leſſor as of 
ſtrangers, men found it their intereſt to improve and encourage 
this ſort of property, and therefore extended it to all forts of in- 
tereſts and poſſeſſions whatſoever, being led thereto by that known 
rule, that whatſoever may be granted or parted with for ever, 
may be granted or parted with for a time; and therefore not only 
lands and houſes have been let for years, but alſo goods and chat- 
tels, though the intereſt of the leſſee therein differs from the in- 
tereſt he hath in lands or houſes ſo let for years: for if one leaſe 
for years a ſtock of live cattle, ſuch leaſe is good, and the leſſee 
hath only the ule and profits of them during the term; but yet 
the leſſor hath not any reverſion in them to grant over to another, 
either during the term or after, till the lefſee hath re-delivered 
them to him, as he would have of lands in caſe of ſuch leaſe for 
years, for the leſſor hath only a poſſibility of property in caſe 
they all outlive the term; for if any of them die during the 
term, the leſſor cannot have them again after the term; and dur- 
ing the term he hath nothing to do with them, and, conſequently, 
of ſuch as die, the property reſts abſolutely in the leflee : ſo, 
whether they live or die, yet all the young ones coming of them, 
as lambs, calves, -&c. belong abſolutely to the leſſee as profits 
ariſing and ſevered from the principal, ſince otherwiſe the leſſee 
would pay his rent for nothing; and therefore this differs from a 
leaſe of other dead goods and chattels ; for there, if any thing be 
added for the repairing, mending, or improving thereof, the leſ- 
ſor ſhall have the improvements and additions, together with the 
principal, after the leaſe ended, becauſe they cannot be ſevered 
without deſtroying or ſpoiling the principal; neither is the ſuc- 
ceſſion of young ones, in caſe any of the old ones die, to be re- 
ſembled to a corporation aggregate, whereof when any die, thoſe 
that ſucceed ſhall be ſaid part of the fame corporation, for the 
corporation, in its publick capacity, never dies; but this being a 
leaſe of ſuch and ſuch individual cattle, when any of them die, 
the poſſibility of reverting property, which was left in the leſſor, 
is determined and at an end. But the leſſee in ſuch caſe cannot 
kill, deſtroy, ſell, or give them away, during the term, without 
being ſubject to an action of treſpaſs, as it ſhould ſeem ; but in 
caſe of a leaſe of a heuſe, together with goods, it is uſual to 
make a ſchedule thereof, and afhx it to the leaſe, and to have a 
covenant from the leſſee to re-deliver them at the end of the term, 
and without ſuch covenant the Tefſor could have no other remedy, 
but trover or detinue for them after the leaſe ended, | 
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Bro. tit. If one hath a corody for life, he may let it to another, or to 
Leaſe, 40. the grantor himſelf; ſo may the grantce of houſe-bote, or hay- 
bote; but in caſe ſuch leaſe be to the leſſor himſelf, rendering 
rent, he can only have them by way of retainer, being to ariſe 

| out of his own proviſion, or his own land. 

Hard. 357. But as to lands or other things of inheritance, as they may be 
granted or departed with for ever, ſo they may for a time, and, 
conſequently, may be leaſed for years in all caſes where no incon- 
venience or injury to the publick is like to enſue ; for then mens” 
private intereſts muſt give way to the publick, and what mighr 
otherwiſe in its own nature be good and allowable, muſt upon that 
account be diſallowed and ſtand condemned: wherefore it having 
been ſettled, that all leaſes for years were but chattels, and as 
ſuch ſhould go to executors or adminiſtrators, the firſt caſe where- 

Co. 9 in we find any objeCtion to a leaſe for years is, that of the office 

—ouny Abr. of Marſhal of the King's Bench Priſon, for that being an office 

2 Roll. Abr. of great truſt, concerning the adminiſtration of juſtice in the 

753- Sir keeping of priſoners, if it ſhould be granted for years, it might be 

— har injurious to the publick, by being in ſuſpence till probate of the 

Cro. Car, Will or adminiſtration taken out; and if the officer ſhould die in- 

= debted, ſo that none would prove his will, or take out adminiſtra» 

* tion, then there would be no officer at all, and executors or ad- 

3 Mod. 145. miniſtrators would be in by act of law, without allowance of the 

| court: alſo, it might be a queſtion, if ſuch office ſhould not be 
forfeited by outlawry, or be aſſets in the executor's hands; and 
many other inconveniencies would follow, if ſuch grant for years 

(a) In zCha. were allowed: for the ſame reaſon it was holden likewite, that 

2 Jo. it is the offices of cio brevium, chirographer, clerk of the pipe, of 


ſaid by m p . 
r ©-a. the king's filver or of the crown, remembrancer or chamberlain 


cellor, that of the Exchequer, prothonotaries, and other offices in the ſeveral 
he thought \\\rts of juſtice, cannot be granted for years; and though the 


the caſe of . N. : 

a gaolerſhip Offices of ſheriſf and coroner were granted for years, gill re- 
not grant= ſtrained by 14 E. 3. cap. 7. yet it was never debated what incon- 
nee For veniences might enſue by allowiug thereof. And theſe reaſons 


years too . , — 
eafily lift held cqually good againſt granting the office of warden of the 


over. Hliet, or any other (a) gaolerſhip. 

6 Mod. 57. And although it hath been refolved, that the office of Mar- 
8 ſhal of the King's Bench priſon cannot be granted for years, yet 
ſe: ſt. 8 & 9 it hath been holden, that a leaſe thereof for years during the life 
W. 3-c-27- of the grantee is good; for hereby the danger of the office going 


3 to executors is avoided, which the book ſays is the ſole reaſon why 
zeſpeft io the office is not abſolutely grantable for years. 

this office. ] - 

Reym 2:6. Alſo it appears, that the dean and chapter of Weftminfler made 


2 Lev. 71» a leaſe for years of the Gatchoule-priſon, and the leſſee had com- 


Keb. 32. . "hy h : g 
2 King mitted ſeveral oflences which amounted to a forfeiture, for which 
v. Lady the office was ſeized, but no (5) objection made to its being let 
Broughton. for years | 

(b) Note: © Y 1 

There ſeems a difference between Sir George Reynolds's caſe and this, becauſe in Sir George Reynolds's 
caſe the grant for years was from the crown, in whom all offices, in relation to the adminiſtration of 
juice, ae Q4iginally and inherently lodged ; and therefore, fur the crown to grant out ſuch office for 


uh 
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years, may be liable to the objections before mentioned; but in this caſe the dean and chapter are the im- 
mediate grantees of the crown, and they have the oftce to them and their ſucceſlors for ever in fee, and 
are perpetual gaolers themſelves, and anſwerable to the crown, notwithſtanding, any ſuperior leaſe ts 


another ; an4 therefore they always take ſecurity of ſuch under-lefſee for their own indemaity, 


But ſuch offices as do not concern the adminiſtration of juſtice, 
but only require {kill and diligence, may be granted for years, be- 
cauſe they may be executed by deputy, without any inconvent- 
ence to the publick : Therefore, where a grant for years was made 
of the office of garbler of ſpices in London, it was adjudged to be 
a good grant, or at leaſt a good appoinment for years, within the 
intent of the ſtatute 1 Fac. 1. cap. 19. 

The office of printer was granted for years, 6 Car. 1. and held 
a good grant, being but an employment : So, the office of poſt- 
maſter was granted to the Lord Stanhope for years, and held good, 

The office of regiſtrar of policies of aſſurance in London con- 
cerning merchants was granted by the king for years, and ad- 
judged to be a good grant, becauſe it did not concern the admi- 
niltration of juſtice in any court, but required only the ſkill of 
writing after a copy : So, the othce of making and ſealing /ub- 
penas was granted for years, and allowed to be good; and there 
ſeveral precedents are cited of offices granted for years; as, firſt, 
oflices in which the ſafety of the realm was concerned, as the 
office of the warden of a haven or port by H. 6. of gunpowder by 
1 Car, 1. of making gunpowder by Car. 2. Alſo, offices concern- 
ing the trade of the realm have been granted for years; as 1 H. 7. 
of the exchange of money; 18 H. 8. of gager; 17 Rich. 2. of 
aulnager, though a ſeal belongs to it, withi which the officer is 
intruſted; of the letter-office, 3 Car. 1. Alfo, offices in courts 
of juſtice have been granted for years; as the office of ſurveyor 
of the green wax, of the ſixpenny writs in Chancery and /ub- 
penas, of comptroller and cuſtomer, and of making out proceſs 
in C. B. All thefe, and ſeveral others, have been granted for 
ee ; but no diſpute having been made of the validity of them, 
16w far ſome of them would hold at this day, may be a queſtion. 

But where one made a grant for years of the ſtewardſhip of a 
court-leet and court-baron, this was holden void as to the court- 
leet, being a judicial office, but good as to the court-baron, be- 
ing only miniſterial, and the ſuitors judges thereof; but the grant 
appearing afterwards to be for years determinable upon the death 
of the leſſee, it was holden good for both, becauſe there was no 
danger of its coming to executors or adminiſtrators. 

One Mrs. Dennis was found by oflice to be an idiot a natrvitate; 
the king grants the cuſtody of body and eſtate to Sir Alexander 
Frazier, his executors and adminiſtrators, during the idiocy z Sir 
Alexander dies, aud then the king grants the cuſtody to Mr. 
Prodgers ; and whether he or the executrix of Sir Alexander had 


Hard. 46. 
Jones and 
Clerk, 


Hard, 352. 


Hard. 352. 
354: 357+ 


Dyer, 303. 
Hob. 146. 


3 Keb. 80. 


2 Lev. 245. 
2 Jon. 126. 
Howard and 
Wood. 


2 Chan. Ca. 
Prodgers v. 
Lady Fra- 
zier, Vers 
9. 137» 

S. C. 


the better title, was the queſtion ? It was ſaid to be a truſt in the 


king, and therefore not grantable to executors or adminiſtrators, 
and that if the grantee die inteſtate, there would be none to take 
care of the idiot. On the other fide it was faid, that the king 
had not only a truſt, but an intereſt, and might haye diſpoſed — 

f the 
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the profits to his own uſe, or have granted them over as ha 
thought fit, in caſe of an idiot, though it was otherwiſe in caſe 
of a lunatick ; and that being a chattel, it ſhould naturally go to 
executors; and to this opinion my Lord Chancellor inclined, but 
directed the validity of the patent to be tried at law: and (a) in 
B. R. the grant to Sir Alexander was holden good ; for the king 
has the ſame intereſt in an idiot that he had in his ward, which 
always went to the executor of his grantee, though it was others 
wiſe in the caſe of a Junatick. 

The oſſice of park-keeper was granted for years, and no objec- 
tion made to it; for this does not concern the adminiſtration of 
juſtice, but only requires diligence and care, 

Dignities or honours cannot be granted for years; as to be 
earl, duke, baron, &c. becauſe then they muſt go to the execu- 
tors or adminiſtrators, whilſt the eſtate that ſhould ſupport them 
would go to the heir, and ſo introduce confuſion and abſurdity. 

By the 23 H. 6. cap. 10. it is provided, . That no ſheriff {hall 
cc jet to farm in any manner his county, nor any of his bailiwicks, 
cc hundreds, or wapentakes ;” which proves that before this ſta- 
tute it was not unuſual to let them to farm. ; 

By the 12 Car. 2. cap. 23. f 27. the lord treaſurer, or com- 
miſſioners of the treaſury for the time being have power to let 
to farm all or any the rates or dutics of exciſe upon beer, ale, 
cyder, and other liquors therein mentioned, ſo as the ſame exceed 
not the term of three years; without which clauſe the treaſurer 
or commiſſioners of the treaſury could not have made ſuch leaſe, 
though perhaps the king himſelf might, having the abſolute in- 
tereſt and ownerſhip therein. 

By the 12 Car. 2. cap. 25. $ 3. power is given to the king's 
agents for the granting of wine licences to any perſon or perſons 
for any time or term not exceeding twenty-one years, if ſuch 
perſon or perſons ſhall ſo long live, upon ſuch rent as ſhall be 
agreed on, to be paid half-yearly ; but ſuch licences are not to be 
granted to any but thoſe who perſonally uſe the trade of ſelling 
by retail, or to the landlord of ſuch houſe, nor ſhall the ſame be 
aſſignable, or of any benefit but only to the firſt taker. 

By the 22 & 23 Car. 2. cap. 14. $6. power was given to the 
maſter and chaplains of the Savoy, to encourage the rebuilding 
thereof, to demiſe any of the lodgings for any term not exceed- 
ing forty years, under ſuch rents as they could procure, without 
renewing, h 

[By the 27 G. 3. c. 26. the lord treaſurer, or commiſſioners of 
the treaſury for the time being are empowered to let to farm 
for any term, not exceeding three years, the duties upon paſt- 
horſes.] : 
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(B) Of the Perſons who may make Leaſes: And 
herein, firſt, of Leaſes made by Infants. 


As to leaſes made by infants, or ſuch as are under the age of 
twenty-one years, what feems moſt conſiderable is, whether 
any, and what 'leaſes for years made by ſuch are abſolutely and 
ipſo facto void, or only voidable by them; about which the opi- 
nions of the books ſeem a little unſettled. 

Some, opinions are, that all leaſes for years made by infants Moor, rog. 
(a) without reſervation of rent, are abſolutely void, and not 4—.— * 
merely voidable. Roll. — 


Ar. (a) So, if a trifle only had been reſerved, as a pepper corn. Mod. 263.— But that a leaſe made 
by an infant to try his title is good, though no rent be reſer ved · Moor, 105. 2 Leon. 216. Non, 130. 


Other opinions there are, that leaſes for years in general by in- Lit. C 547. 
fants are only voidable, and not void, without taking notice whe- Cg. 45+ 
ther any rent were reſerved on ſuch leaſes or not; and ſome even 1 * 
ſeem to hold, that though no rent at all be reſerved, yet the leaſes Moor, 78. 
are not thereby abſolutely void, but only voidable by the infants 8 
when they come of age, and that they may confirm the ſame at been con- 
their full age by accepting fealty, which is at leaſt incident to firmed by 


we" what fell 
every leaſe. from the court in the caſe of Zouch v. Parſons, 3 Burr. 1806. 


A'ſo, moſt of the books agree, that if a rent were' reſerved Bro. tit. 
on ſuch leaſe for years, then it would be only voidable by the in- aaa, 50. 
. + . 0 oor, 663. 
fant at full age, without ſaying how it would be if no rent at Roll. Abr. 
all were reſerved, unleſs by implication that it would be void in 729, 730. 


i : 3 Mod. 307. 
ſuch caſe. 3 P. Wms. 210. 


But all the books agree, that if an infant make a leaſe for years, 5 Co. 219. 
he cannot plead u g factum, but muſt avoid it by pleading the 5 1. 
ſpecial matter of his infancy; which ſeems to favour the opinion 132. 4 
of thoſe who hold, that the leaſe is not abſolutely void; for if the Cro. Elis. 
leaſe were abſolutely void, there does not ſeem to be any good — 22% 
reaſon why he might not plead non eff fadtum, as a feme covert 9 4 3 
certainly may do in ſuch caſe, whoſe leaſe is abſolutely void, fo Lide head 
that no acceptance of rent after her huſband's death can make it 2 "wg 


good, Bac. Abr. (I. 3.) 
An infant copyholder without licence of the lord made a leaſe Latch. 199. 
for years by parol, rendering rent, and at full age was admitted, d 
and accepted the rent, and then ouſted the leflee : and in this — 
caſe, though it was agreed, that a leaſe for years, rendering rent, Noy, 92. 
by an infant, of freehold lands was only voidable, yet it was 4 2 * 
urged that in caſe of a copyhold it would be otherwiſe, becauſe „cht 
the leaſe not being warranted by the cuſtom would be a diſſeiſin to book ſays, 
the lord, and, conſequently, a forfeiture of the copyhold, which _—_ = 
being a great miſchief to the infant, the court ought rather to forfeiture as 
help him, by adjudging ſuch leaſe to be abſolutely void: but, not- tothe lord; 
withſtanding this, it was adjudged that the leaſe was a good leaſe a aro 
full avoided, and that a leale for years by a copyholder 1 were, det 
; enee 
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was a good licence is not a diſſeiſin; and admitting it ſhould be a forfeiture 

5 — this caſe, yet if the lord enters for it, the infant may re-enter 
r 0 . . . . . 

and that for upon him, and ſo is at no miſchief; and that the infant having 

this reaſon accepted the rent at full age, he had made it good and una- 

principally voidable. 

it was ad- 

judged, ſuch acceptance made it good. 

Cro. Jac. If an infant takes a leaſe for years of_lands, rendering rent, 


320. Kett- which is in arrear for ſeveral years, then the infant comes of age, 


— how and ſtill continues the occupation of the land, this makes the leaſe 
Brownl good and unavoidable, and, by conſequence, makes him charge- 
— 69. able with all the arrears incurred during his minority; for though 


Roll. Abr. at full age he might have departed from his bargain, and thereby 

731. S. C. have avoided payment of the arrears which the leſſor ſuffered to 

ahudged. incur during his minority, yet his continuance of poſſeſſion after 
his full age ratiſies and affirms the contract ab initio, and ſo gives 
remedy for the arrears of rent incurred from the time of the 
contract made. 

Dal. 64. But if an infant poſſeſſed of a term for years ſells it for money, 

fer Curiam. and after he comes of full age receives part of the money for it, 
he ſhall avoid the grant notwithſtanding z for the contract, as ſaid, 
being void in the commencement, it cannot be made good by any 


ſubſequent act. 
Co, Lit. By cuſtom in ſome places an infant ſeiſed of lands in ſocage 
45+ b. may at the age of fifteen years make a leaſe for years, which ſhall 


bind him after he comes of age; for the cuſtom makes fifteen his 
full age for that purpoſe. f 
4 Leon. 4. An infant made a leaſe for years, and at full age ſaid to the 
lefſee, God give yon joy of it: this was holden by Mead a good af- 
firmarion of the leaſe; for this is a uſual compliment to expreſs 
one's afſent and approbation of what is done. 
Anon: [The father of an infant leaſed his ſon's lands for 20»years, and 
1 at full age the ſon, upon the back of the indenture, releaſed all 
his right to the defendant: it was holden. by ray, J. that this 
leaſe was made by the father, as guardian, and voidable by the 
ſon; and that the indorſement by the ſon was a good aſſign- 
fment.] 
Plow. 212. If the king within age makes a leaſe for years, this is binding 
Dyer, 209- preſently, and cannot be avoided by him, either during his mi- 
Duchy of nority or when he comes of age; for the politick rules of go- 
Lancaſter. yernment have thought it neceſſary that he, who is to govern and 
manage the whole kingdom, ſhould never be conſidered as a mi- 


nor, incapable of governing himſelf and his own affairs, 
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(C) Of Leaſes made by Huſband and Wife: An 


| herein, = 
1. Of Leaſes made by Huſband and Wife by the Common Law. 


II. is clearly agreed, that if a huſband, ſeiſed of lands in right of 
his wife, make a leaſe thereof by indenture or deed poll, re- 
ſerving rent, that this is a good leaſe for the whole term, unleſs the 
wife, by ſome act after the huſband's death, ſhews her diſſent there- 
to; for if ſhe accepts rent, which becomes due after his death, 
the leaſe is thereby become abſolute and unavoidable; the reaſon 
whereof is, that the wife, after her intermarriage, being by law 
difabled to contract for or make any diſpoſition of her own 
poſſeſſions, as having ſubjected herſelf and her whole will to the 
will and power of her huſband, the law thereupon transfers the 
power of dealing and contracting for her poſſeſſions. to the huſ- 
band, becauſe no other can intermeddle therewith, and without 
ſuch power in the huſband they would be obliged to keep them in 
their own manurance or occupation, which might be greatly to 
the prejudice of both; but to prevent the huſband from abuſing 
ſuch power, and leſt he ſhould make leaſes to the prejudice of 
his wife's inheritance, the law has left her at liberty after his death 
either to affirm and make good ſuch leaſe, or to defeat and avoid 
it, as ſhe finds moſt ſubſervient to her own intereſt, 

So, if the wife join in ſuch leaſe for years by indenture, if not 
made purſuant to the 32 H. 8. cap. 28. ſhe is after her huſband's 
death at liberty cither to affirm it by acceptance of rent, or to dif- 
ſent to and avoidxit by bringing treſpaſs, c. in the ſame manner 
as if ſhe had been no party thereto; for her joining during the 
coverture, when ſhe was not ſui juris, but under the power of 
the buſband, will not bind her after his death; and if ſhe chooſes 
to avoid ſuch leaſe, notwithſtanding her joining therein, then ir 
is ſo abſolutely defeated ab initio as to her, that ſhe may plead nan 
dimiſit, becauſe as to any intereſt that paſſed from her ſhe did not 
demiſe, nor in truth had any power to contract, but the whole 
intereſt paſſed from the huſband, and the leſſee is in merely by 
virtue of the huſband's contract; and yet, becauſe the leſſee by 
his acceptance of ſuch leaſe admitted them both to have power to 
join therein, he muſt accordingly, during the coverture, declare of 
the leaſe by them both, as an eſſential part of the deſcription of 
the leaſe whereby he makes title. 

But the indenture or deed poll, whereby ſuch leaſe was made, 
being no eſſential part either of the deſcription or leaſe itſelf, be- 
cauſe the huſband during the coverture might have made it by 
parol only; therefore, it is neither neceſſary nor uſual for the 
leſſee in his declaration to make any mention thereof, 

110. 112. 


So alſo, if the wife's part in ſuch leaſe were merely void, and 
her joining therein would have no effect to help the deſcription 
of the leaſe, then the leſſee ought in his declaration upon ſuch 

| leaſe 
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leaſe to leave out the wife, otherwiſe his inſerting of her as one of 
the leſſors will vitiate his declaration: therefore, where the huſband 
and wife ſealed a leaſe for years of the wife's lands, and at the 
ſame time executed a letter of attorney to a third perſon to deliver 
ſuch leaſe as their deed to the leſſee, which he did accordingly, 
and then the leſſee brought an ejectment, and declared of this by 
baron and feme; to which not guilty being pleaded, this ſpecial 
matter was found ; the court, aftcr argument, gave judgment that 
the plaintiff had failed in his declaration, becauſe, as this caſe was, 
it was only the leaſe of the huſband ; for the delivery of the deed 
being eſſential to make it a complete deed, this ought to have been 
done by the wife herſelf in perſon; for ſhe not being ſut jurit 
could not by ſuch letter of attorney delegate any power or autho- 
rity whatſocver to another, but ſuch delegation was merely null 
and void ; ard, by confequence, the attorney's delivering it in her 
name was to no purpoſe, but it was only the leaſe of the huſband, 
as being only eſfeEtually delivered by him; and, therefore, the 
plaintiff ought to have declared accordingly ; for upon the matter 
it was no leaſe by the huſband and wife, and then the plaintiff de- 
claring upon it as ſuch, hath failed in his deſcription of the leaſe 
whereon he was to recover. 

Accordingly in another caſe, where in ejectment the plaintiff 
declared on a leaſe by the huſband only, and not guilty pleaded, the 
like ſpecial matter was found as in the former caſe, and exception 
taken to the declaration, becauſe the wife was omitted; yet the 
court held the declaration good, and difallowed the exception, be- 
cauſe her manner of joining in the leaſe was merely void, as if ſhe 
had not been named therein, and then the plaintiff in his deſcrip- 
tion of ſuch leaſe did well to omit her. . 

But now if the huſband and wife join in a leaſe for years by parol 


656. Wel- of the wife's lands, rendering rent, or if the huſband ſolely make 


fall and 
Heath, Cro. 


Jac. 563. 
Jer, 91. 
146, Leon. 
192. 204 


= 


ſuch parol leaſe, rendering rent, this determines abſolutely by 
his death, ſo that no acceptance of rent, or other act done by the 
wife, will prevent its avoidance; the reaſon whereof given in the 
books is, that her afſent ought to appear to be given at the time 
when the leaſe was made, which without ſome deed or inſtrument 
in writing it cannot do; but this ſeems a very indifferent reaſon, 
when in the caſe of a leaſe for years by the huſband, ſolely by 
deed, her.aſſent appears not at all, but rather the contrary z and 
yet ſhe may affirm ſuch leaſe, if ſhe thinks fit, after his death, as 
well as if ſhe had joined therein ; therefore a better reaſon for this 
diſtinction ſeems to be, that the inheritance and right of the 
eſtate continuing ſtill in the wife, notwithſtanding the intermar- 
Tiage, if the huſband does nothing to diſcontinue or deveſt that 
eſtate, all charges of his thereout fall off with his death, which 
determines his power and intereſt over the eſtate z but a leaſe for 
years being an immediate contract for or diſpoſition of the land 
itſelf, if the ſame appears in writing duly executed, ſo that there 
can be no variation or deviation therefrom attempted by the leſſee 
after the huſband's death; the law fo far gives countenance to 
ſuch leaſe, for the encouragement of farmers and huſbandmen, 
that the ſame ſhall continue in force till the wite's actual diſſent 

or 


Leaſes and Terms for Vears, 


or diſagreement thereto; but becauſe there can be no ſuch cer- 
tainty of the terms of a parol leaſe, when nothing appears in writ- 
ing to manifeſt them ; therefore they, like other charges of the 
huſband, fall off and drop with his eſtate or intereſt therein. 

If the huſband and wife make a leaſe for years of the wife's Hot. 102. 


land, without reſervation of any rent, yet it hath been adjudged 
that this is a good leaſe by them both during the coverture, and 
that the wife, after the huſband's death, may affhirm the ſame by 
acceptance of fealty, or bringing an action of waſte z ſo that the 
reſervation of rent is not eſſential to the exiſtence or continuance 
of ſuch leaſe after the huſband's death, but only a writing atteſt- 
ing the ſame, and the wife's allowance and approbation thereof; 
for as the huſband made fuch leaſe at firſt, without any reſerva- 
tion of rent; ſo the wife, if ſhe thinks fit, may continue the leſſee 
in poſſeſſion, after his death, upon the ſame terms. 
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Cro. Elis. 
112. Jack · 
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wife's inheritance, without any fine levied ; and on ejectment brought by the wiſe after the huſband's 
death againſt the mortgagee in poſſeſſion, ci:cumſtances of confirmation by the wife when diſcovert 


were holden to be a defence in the ejectment, although there was no actual delivery of the deed. 


fee Drybutter v. Bartholomew, 2 P. Wms. 126. ] 


The huſband being ſciſed of copyhold lands in right of his wife 
in fee, makes thereof a leaſe for years, not warranted by the 
cuſtom, which is a forfeiture of her eſtate; yet this ſhall not bind 
the wife, or her heirs, after the huſband's death, but that they may 
enter and avoid the leaſe, and thereby purge the forfeiture ; and 
the diverſity ſeems between this act, which is at an end when the 
leaſe is expired or defeated by the entry of the lord, or the wife, af- 
ter her huſband's death, and ſuch acts as are a continuing detriment 
to the inheritance z as wilful waſte by the huſband ; or ſuch acts 
as tend to the deſtruction of the manor, as non-payment of rent, 
denial of ſuit or ſervice ; ſuch forfeitures as theſe bind the inhe- 
ritance of the wife after her huſband's death ; but in the other 
caſes the huſband cannot forfeit by his leaſe more than he can 
grant, which is but for his own life. 

If the huſband, ſeiſed of a copyhold manor in right of his 
wiſe, lets copyhold land, parcel thereof for years, by indenture, 
and dies, this ſha!l not deſtroy the cuſtom of demiſing by copy, 
becauſe the wife may enter and avoid that leaſe, the huſband 
having no power by his own act or diſpoſition to bind the 
inheritance of the wife. 

A man ſciſed of lands, in right of his wife, makes a leaſe for 
years thereof by parol, and then he and his wife levy a fine to a 
itranger, and die: it was adjudged, that the conuzee of the fine 
ſhould avoid this leaſe ; for being made by parol only, it was ab- 
ſolutely void as to the wife, fo that no acceptance, or act of hers, 
after his death, could make it good; and then the conuzee, who 
came in wholly by the wife, ſhall take advantage thereof. as the 
wife herſelf ſhould have done, for the huſband's joining in the fine 
was only for conformity; for the whole eſtate and inheritance paſſed 
trom the wife, and nothing from the huſband; and of void acts, or 
when they begin to be ſo, ſtrangers may have the benefit. 

But where the huſband and wife by indenture made a leaſe for 
ninety- nine years of the wife's lands, though without reſervation of 

7 rent, 
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rent, and after joined in levying a fine of the reverſion to a ſtranger; 


Adjourn. the better opinion was, that the conuzce ſhould hold ſubject to this 
8 leaſe, for being by indenture, it was not abſolutely void (a), bat 
porters. only voidable by the wife after her huſband's death; and then when 
1 ſhe joins in a fine of the reverſion, before her time of election for 
er, by a avoidance thereof comes, this deſtroys her own power of election, 
married wo- becauſe now ſhe has nothing more to do with the eſtate; and it 
1 cannot transfer a like power of election to the conuzee, becauſe 
Perk, that was a thing merely in action, and peculiar to the wife, in re- 
& 154+] gard of her coverture, and, conſequently, the leate is become ab- 
ſolute, and the conuzee ſhall hold ſubject thereto. 
Cro. Jac- A. and B. joint-tenants for their lives; A. takes C. to huſband 
417. Roll. and they, by indenture, let their moiety for twenty-one years, re- 
Rep- 4. ſerving rent; then the wife dies, and B. the ſurviving joint- 
3Bull. 272. tenant, would have avoided this leaſe, as the wife might have done 
Roll. Abr. if ſhe had ſurvived her huſband : but it was adjudged, that the 
. 4 yoo. leafe being only voidable, and not void, quad the wife, by her 
Nuere, if death this power of avoiding it is gone, and cannot be transferred 
the N to the ſurviving joint-tenant, who claims not under, but paramount 
— her; and then the leaſe is become unavoidable during the life of 
what reme · the other joint-tenant, for the leaſe being good at firſt, the wife's 
dy forthe diſagreement to make it void, was more neceſſary than her agree- 


ment was to make it good. 


wife's death, for the reverſion to which it was incident goes to the ſurviving joint-tenant, but he being 
in of that by title paramount, the leaſe has nothing to do with the rent, and the huſband, for want of a 
reverſion, can neither diſtrain nor av for the ſame. But quere, if he may not maintain an action of 
debt or covenant in law, ar expreſs covenant for payment of the rent, if there weie any; & wide Bro. 


tit. Leaſes, 4. Det. 7. Dyer, 28. b. 29. a, Roll. Rep. 442+ 

Cro. Eliz. Huſband and wife, joint-tenants for ſixty years, if they or ei- 
237. Moor, ther of them ſo long live, the huſband by indenture lets # land 
3 for fifty years, to commence immediately after his deceaſe, and 
Locroft. dies, the wife ſurvives; and if this was a good leaſe to bind the 
. 0. 55* wife, was the queſtion. It was objeCted, that it could not bind 


the wife, becauſe it was not to commence till after the huſband's 
death; that he might have outlived the whole term; and there- 
fore it was as if he had granted the term to commence after his 
death ; which being but a grant of bare poſſibility, had been clear- 
ly void. 2. It was objected, that the huſband dying before the 
leaſe took effect, the intereſt in the whole term veſted in the 
wife by ſurvivorſhip, and then the huſband's diſpoſition, which 
took not effect till his death, came too late to prevent it. But, 
notwithſtanding, it was adjudged to be a good leaſe, and not like 
the caſe put of a grant of his term after his death, for there no- 
thing paſſed till his death but a bare poſſibility only; but here a 
* term is created in intereſt preſently, to take effect in poſ- 
eſſion after his death. As to the ſecond point, the huſband 
having an intereſt to diſpoſe of, he might in his life-time, have 
diſpoſed of the whole term, and it would have bound his wn 
then here when he hath, by an act executed in his life-time, diſ- 
poſed of an intereſt in part of the term ; this, by the ſame reaſon, 


muſt be good, and binding upon his wife. 
| | | Huſband 
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Huſband and wife made a leaſe for years, by indenture, of the 
wiſe's lands, reſerving rent; the leſſee enters; the huſband, be- 
fore any day of payment, dies; the wife takes a ſecond huſband, 
and he at the day accepts the rent, and dies: it was holden, that 
the wife could not now avoid the leaſe, for by her ſecond mar- 
riage ſhe transferred her power of avoiding it to her huſband, and 
his acceptance of the rent binds her, as her own before ſuch mar- 
riage would have done; for he by the marriage ſucceeded into 
the power and place of his wife, and what ſhe might have done, 
either as to affirming or ayoiding ſuch leaſe, before marriage, the 
ſame may the huſband do after the marriage. 

A woman, guardian in ſocage, marries and joins with her 
huſband, by indenture, in making a leaſe for years of the ward's 
lands, yet after her huſband's death ſhe may avoid the ſame ; for 
though the huſband has abſolute power to diſpoſe of all chattels, 
either real or perſonal, whereof he is poſſeſſed in right of his wife, 
and the wardſhip of the body and land, in this caſe, is but a 
chattel ; yet the wife being poſſeſſed of it in right of the infant, 
and accountable to him for the profits when he comes of age, the 
huſband's diſpoſition ſhall not bind her after his death, but that 
ſhe may avoid it in right of the infant, whoſe guardian ſhe ſtill 
continues to be; and her own joining in the leaſe was not mate- 
rial, becauſe ſhe was then under coverture, and had no diſpoſing 
power at all. 

As the wife's acceptance of rent or fealty, c. will make good 
and unavoidable leaſes for years, made by her and her huſband, 
or by her huſband ſolely, if they be by indenture or deed poll; ſo if 
the wife die before her huſband, the fame eleCtion and power of 
affirming or avoiding ſuch leaſes deſcends to her ifſue or heir; for 
ſuch leaſes are , till thoſe who ſucceed to the eſtate defeat 
and avoid then by their diſagreement thereto, 

Therefore, where a woman tenant in tail, having iſſued by a 
former huſband, after his death married a ſecond huſband, and 
they, by indenture, joined in a leaſe for years of the wife's lands, 
rendering rent, and then the wife died without iſſue by the ſecond 
huſband, ſo that he was not entitled to be tenant by the curteſy, 
it was holden, that till the iſſue by the firſt huſband entered, this 
leaſe remained good; and therefore, the huſband there recovered 
in an action of covenant againſt the leſſee, upon iſſue found for 
him, that there was no entry made by the wife's iſſue, becauſe 
till then the leaſe was ſtill ſubſiſting, and conſequently, the leſſee 
bound by his covenants in ſuch leate. 

So, where a man, ſciſcd of land in right of his wife, makes a 
leaſe for years, rendering rent, and then his wife dies without 
iſſue by him, whereby he is not tenant by the curteſy, but his 
eſtate determined; yet he may avow for the rent till the heir hath 
made his actual entry, becauſe the leaſe was at firſt good, and 
drawn out of the ſeiſin of the wife; and therefore, till the entry 
of the heir, remains govd between the leſſor and leſſee, ſo that 
the leſſee may maintain an action of covenant, and the leſſor 
diſtrain and avow for the rent, till the heir hath cutered. . 
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Of Leaſes made by Huſband and Wife purſuant to 32 H. 8. c. 28. 


This ſtatute hath made an alteration in the common law, and 
enabled all huſbands, ſeiſed of lands in right of their wives, to 
make leaſes for twenty-one years, or three lives, obſerving the 
directions therein mentioned; which leaſes bind the wives and 
their heirs, ſo that they cannot now, after the huſband's death, 
avoid ſuch leaſes as they might have done at the common 
law; but if the directions in that ſtatute are not obſerved, then 
the common law takes place, and the wives and their heirs are at 
liberty to avoid ſuch leaſes in the ſame manner as they might have 
done before. 

But as to the ſeveral qualifications requiſite to make ſuch leaſes 
good and binding, they being treated of at large under the head 
of Leaſes by Eccleſiaſtical Perſons, letter (E), we thall here only 
inſert one caſe for the better underſtanding ot the ſtatute. 

Huſband and wife, the huſband purchaſed land to him and his 
wife, and their heirs, and afterwards he, without his wife, lets 
this land for ſixty years, (a) if they ſhould ſo long live, rendering 
280 J. per ann. rent at the two uſual feaſts, during the term; then 
the hutband dies; and if this leaſe ſhould bind the wife, by the. 
32 H. 8. c. 28, was the queſtion? And it was holden by three 
juſtices that it ſhould ; for the words of the act are, That all 
lenſes to be made by any perſon or perſons having any efflate of inherit- 
ance in fee-fimple or fre-tail, in the right of their awives, or jointly with 
their wwiv?s, of an ate of inheritance, made before the coverture or af 


ter, ſhall be good, provided that the wife be made a party to every ſuch 


leaſe to be made by her huſband of any manors, & c. being the inherit-" 


ance of the wife ; and that every ſuch leaſe be made by indenture in the 
name of the huſband and wife, and fhe to ſeal the ſame, and that the 
rent be reſerved to the huſband and wife, and to the heirs of the wife, 


according to her eſtate of inheritance therein; ſo that the wife is ap- 


pointed to join only when ſhe hath the ſole inheritance by the ap- 
pointment of the rent, to be reſerved to the heirs of the wife, and 
not when ſhe hath a joint eſtate, as in this caſe; and then clearly, 
by the body of the act, the leaſe by the huſband ſolely is good, and 
the proviſo doth not extend ta it. 


which, as it ſeems, determined by the death of either of them. Cro. Jac. 378. 5 Co. 9. 


Co. Lit. 
45+ b. 


(D) Of Leaſes by Tenant in Tail: And herein, 


1. What Leaſes Tenant in Tail might have made by the Common 
Law. 


F tenant in tail aſter the ſtatute de donis had made a leaſe for 
years, and died, this læaſe was not abſolutely determined by his 
death, but the iſſue in tail was at liberty either to affirm or avoid it 
as he thought fit z and the reafon why ſuch leaſes for years wege 
not holden to be abfolutely determined by the death of the tenant 
in tail, who made them, was, either becauſe they were drawn _ 
O 


9 
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of an eſtate of inheritance, which by poſſibility might continue for 
ever, and therefore was capable of enduring ſuch a leaſe for years 
thereof; or becauſe, being executed by the entry of the leſſee, 
chere ought ro an act of equal notoriety to defeat and undo it; 
5 which if the iſſhe in tail thought fit to wave, the leſſee then con- 
tinued his poſſeſſion in virtue of the firſt contract and entry. And 
this was but a reaſonable liberty given to the iſſue in tail, becauſe 
it might well be ſuppoſed that his anceitor was not qualified to 
keep all his poſſoſſions in his own manurance and occupation, but 
p muſt neceſſarily let them out to farmers and huſbandmen, who, 
I by their ſkill and underſtanding in the arts of agriculture and huſ- 
1 bandry, would be beſt able to preſerve and improve the ſoil; and 
| by their yielding an annual rent or income to the leſſor or tenant 
in tail himſelf, would enable him equally to provide for the neceſ- 
ſities and exigencies of himſelf and his family; and ſince the iſſue 
in tail, who was to ſucceed to the inheritance” and poſſeſhons of 
his anceſtor, might be ſuppoſed equally ignorant of the way and 
manner of improving and managing them to the beſt advantage, 
and would therefore be under the like neceſſity of letting them 
out to others, and yet, perhaps, not be able to get ſo good a rent 
or income for them; therefore, to prevent the charge and trou- 
ble of renewing ſuch leaſes, or the difficulty of finding out new 
tenants upon every death, the law thought fit not to intermeddle 
one way or another therewith, but left it to the choice of the 
iſſue in tail, whether he would continue them or not. Another 
reaſon why the law would not condemn ſuch leaſes as abſolutely 
void by the death of the tenant in tail, might be, the diſcourage- 
ment that would thereby ariſe to farmers and huſbandmen, who 
would not be eaſily induced to take leaſes, or beſtow any great 
pains or labour upon poſſeſſions, which they were to hold by fo 
precarious a title as the life of the tenant in tail only; and there- 
fore, for theſe and other reaſons, ſuch leaſes for years were not 
looked upon to be abſolutely void and determined by the death of 
the tenant in tail who made them; but the iſſue in tail ſucceſſhve- 
ly, as each came into the eſtate, was at liberty either to continue 
or avoid them, as they found convenient; and by this liberty the 
iſſue in tail was ſufficiently ſecured againſt any injury or inconve- 
nience ariſing from the contracts or leaſes of his anceſtor, and the 
ſtatute de doniis in no danger of being impeached, fince it was in 
the iſſue's own choice to conſider thereof, and to govern himſelf 
ccordingly, either in the aſſirmance or avoidance of ſuch leaſes, (a) POP . 
he found moſt for his advantage; therefore, (a) acceptance of of Bedford's 
he rent, or fealty, or bringing an action for recovery thereof, or cafe. Bro. 
kn action of waſte, were ſuch acts as amounted to a confirmation —_ 
df the leaſe, becauſe theſe plainly manifeſted his intent to continue Dyer, 46. a. 
he leſſee in poſſeſſion upon the terms of his leaſe z and by conſe- 31. b. 95. 
zuence, ſuch iſſue could never afterwards avoid it during his own 3 
ife. ; ance, 13. 
If tenant in tail makes a leaſe to A. for twenty years, and the 
ee makes a leaſe to B. for ten years, and then the tenant in tail 
ies, and the iſſue accepts the rent of B. this is no affirmation of 
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the leaſe, becauſe B. was under no obligation of paying his rent Wl 
to him, and is anſwerable for it over again to A. and therefore 
his payment to the iſſue in tail was voluntary, and in his own 
wrong, and the iſſue's acceptance thereof not concluſive more than 
if he had received it of a mere ſtrangerz and, by conſequence, 
the iſſue in tail, notwithſtanding ſuch acceptance, may enter and 
avoid the leaſe : but if the iſſue had accepted the rent from A. 
this had amounted to a confirmation of the leaſe made to A., and, 
by conſequence, he could not after avoid the leaſe to B., which was 
derived thereout. But if A. had aſſigned five acres of the land in 
leaſe to B. for the reſidue of twenty years, and the iflue in tail 
had accepted the rent from B., this would amount to a confirma- 
tion of the entire leaſe to A., becauſe the rent iſſuing out of the 
whole, and out of every part of the land, B. as to theſe five acres, 
ſucceeded in the place of A. by having his whole intereſt therein 
and then the ifſue in tail, by acceptance of the rent from one, whoſe 
part, as to him, was equally chargeable with the whole rent, hath 
given his conſent, that the whole eſtate chargeable therewith ſhall 
continue, though he choſe to take his rent out of part only ; for 
otherwiſe he would do injuſtice to A., who would be liable to 
make recompence to B. for the overplus of the rent, and yet have 
no recompence himſelf, if the iſſue might defeat the reſidue of . 
the leaſe remaining in his hands. » 
Tenant in tail, before 27 H. 8. c. 10. of uſes, made a feoffment 
in fee to the uſe of himſelf and his heirs : and, after, he and his 
feoffees made a leaſe for years, rendering rent, and after the ſtatute | 
made, tenant in tail dies ſeiſed, and his iſſue aliens the land by 
fine before entry upon the leſſee, or receipt of the rent: the great 
queſtion was, if he might after avoid this leaſe ; and by the better 
opinion of the juſtices of both benches, preter Sanders, the alience 
could not avoid it, whether he received the rent or not, for the leaſe 
-was not abſolutely void by the death of the tenant in tail, but only 
voidable by the iſſue by his entry; then when the iflue, before ſuch 
entry, conveys over the land to a ſtranger, the leaſe, being not 
then avoided, continues {till a charge upon the eſtate, and the 
ſtranger cannot enter to avoid it, becauſe a right of entry can no 
more be transferred to a ſtranger than a right of action, and by | 
conſequence, the conuſee mult hold ſubject thereto, having no 
means to avoid it. | 
If tenant in tail enfeoſfs his eldeſt ſon within age, and he after 
full age makes a leaſe for years, and then the father dies, where- 
by he is remitted to the eltate-tail, yet he ſhall not avoid the leaſe: 
ſo, if the ſon had diſſeiſed his father, and had made a leaſe for 
years, and then the father had died, by which the diſſeiſin was 
purged, yet the leaſe would continue good and unavoidable ; be- 
cauſe in theſe. caſes the eſtate, out of which the leaſe was de- 
rived, is not defeated, but only the nature of it altered and 
changed; and the leaſe for years being an immediate diſpoſition Wl 
of the land itſelf, ſo long as that continues in the ſame perſon i 
that made the leaſe, ſo long there is an eſtate capable of enduring 
the leaſe, and conſequently, the leſſor ſhall not avoid it; * 1 


A 96 r 
. 4 * — * 


r SO SR TS 


Leaſes and Terms for Years. 


the ſon after ſuch feoffment or diſſeiſin had at full age granted a 
rent-charge, common of paſture, Sc. and then the father had 
died, this remitter and alteration of the nature of the eſtate would 
diſcharge the land cf thoſe charges; becauſe being granted at 
firſt out of a defeaſib ſtate, they were of courſe liable to be 
defeated with that eſtate, ud when that eſtate is defeated and 
gone, ſuch collateral charges drop and fall off with it; but the 
leaſe for years, in the other caſe, carries the very poſſeſſion of the 
land itſelf, and then the alteration that is made by the remitter can 


only work upon the reverſion which was left in the leſſor, not 
upon the poſſeſſion of the leſſee, which was divided and taken 


out of the eſtate before that remitter took effect; and the leaſe 


being made when he was at full age, prevents the operation of 


the remitter as to that leaſe, which was his own act. 


21 


Tenant in tail made a feoffment in fee to the uſe of himſelf and Moor, pl, 
his heirs, and after made a leaſe for years, rendering rent, and 1143. 


died; the iſſue accepted the rent: it was holden, that this did 

not affirm the leaſe, becauſe ,the iſſue was remitted to the eſtate- 

tail by deſcent, and ſo e utterly void, being made by the 
P 


| father, then tenant in fee-ſygple ;z and the difference between this 


caſe and the caſe next but one above-mentioned, ſeems to be, 
that the leaſe there being before 27 H. 8. cap. 10. the poſſeſſion 

aſſed from the feoffees, and not from the tenant in tail himſelf, 
and then when that ſtatute came, it could not execute the poſſeſ- 
ſion to the uſe, as to the reverſion which was left in the feoffees ; 
and ſo the poſſeſſion of the leſſee continued untouched by that 
ſtatute, and drawn out of the legal poſſeſſion of the feoffees, and 
and then the bare remitter of the iſſue, as to the reverſion, could 
not defeat the poſſeſſion of the leſſee, which was not drawn out 
of any eſtate his anceſtor had then in poſſeſſion ; but he muſt 
avoid it by entry upon the aid and conſtruction of the ſtatute de 
donis : but in this, the leaſe for years is drawn out of the fee- 
ſimple and eſtate, which the tenant in tail had in poſſeſſion him- 
felf; and then the remitter, which is wrought by the deſcent, 
defeating that eſtate, avoids the leaſe likewiſe. 


* 


If tenant in tail makes a leaſe for ten years to begin ten years Dyer, vg. . 
hence, and dies, and the iſſue within the ten years enters and Flow. 436, 


makes a feoffment in fee, the feoffee, at the end of the ten years, 
ſhall have election either to atfirm and make good ſuch leaſe, or 
to avoid it; ſor upon the death of tenant in tail the poſſeſſion was 
become vacant, and none had a right to enter but the iſſue in 
tail, for the time of the leſſec's entry was not yet come; then, 
when the iſſue enters generally, his primary right was, in reſpect 
of the inheritance, deſcended to him as iflue in tail, and he had 
no occaſion to direct his entry at that time to any other purpoſe; 
and therefore his entry ſhall be intended, in reſpect of the eſtate- 
tail deſcended to him; and when after ſuch entry he makes a 
feoffment in fee to a ſtranger, this transfers the poſſeſſion juſt in 
the ſame plight as the iſſue in tail himſelf had it, without any 
thing done to determine his election one way or another; and. 
then the ſame power of election paſſes incorporated in the feoff- 
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(a) But gu.; 
for in Carth. 
258. in the 
caſe of Sy- 
monds and 
Cudmore, it 
is ſaid to be 
agreed, and 
reſolved by 
the court, 
that if te- 
nant in tajl 


makes a 


leaſe of any 
of the lands 
entailed to 
commence 


after his 


death, this 
is void gb 


initio. 
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ment; and the feoffee, when the time for making uſe thereof is 
come, may uſe it either to determine the leaſe by ouſting the 

_—_ or to affirm or make it good by acceptance of rent from 
im. 

If tenant in tail makes a leaſe for years, to begin after his 
death, rendering rent, and dies, and the iſſue accepts the rent, 
yet Manwood was of opinion, that he might notwitliſtanding en- 
ter, and avoid the leaſe ; and the reaſon he gave was, becauſe the 


leaſe did not take effect in poſſeſſion during his life; /ed Catlyn 


hoc negavit; and it ſeems with good reaſon; for ſinceqhe eſtate- 


tail is an eſtate of inheritance, capable of enduring ſuch a leaſe, 
where the difference is between letting it to begin preſently, and 
letting it to begin after his death, or, as it is in the next preced- 
ing caſe, to begin ten years hence, when he himſelf dies in the 
mean time, does not at all appear; for the leaſe binds from the 
time of the making in one caſe, as well as in the other, though 
tie time of their commencement in poſſe{hon be different; and 
ſince the iſſue in tail is no more bound by the one than the other, 
it ſeems hard and inconliſtent to take from him his power of elec- 
tion to continue the one leaſe, and yet allow it him in the other; 
therefore it ſhould ſeem, the leaſe in either caſe is (a) abſolutely 
void, but that the iſſue hath clection to continue or avoid it, as 
he himſelf thinks fit, and, by conſequence, his acceptance of the 
rent hath determined his election to continue the leaſe, and then 
he can never enter after to avoid it, 

If a tenant in tail makes a Icaſe for life, by which he gains a 
new reverſion in fee during the life of tenant for life, and after he 
grants a rent-charge, or makes a leaſe for years, and then the te- 
nant for life dies, whereby he is become again tenant in tail, and 
the reverſion in fee, out of which the rent-charge or leaſe for 
years were to take effect, defeated, yet ſhall the leaſe or rent con- 


tinue good againſt himſelf, becauſe though they were granted out 


of a defeaſible poſſeſſion, yet they were granted likewiſe by him 
who had the true and ancient right in him, and ſuch grant or leaſe 
would have bound both, if the defeaſible poſſeſſion had been in one 
hand, and the ancient right in another, and both had joined 
therein : ſo, by the ſame reaſon, when ſuch defeaſible poſſeſſion 
and ancient right are conjoined in one perſon, and he makes ſuch 
leaſe or grant, though the one fails, yet the other will be called 
in to ſupport them: ſo, if ſuch tenant in tail had made a feoff- 
ment in fee upon condition to the uſe of himſelf and his heirs, 
and then had made ſuch leaſe, or granted fuch rent-charge, and 
after the condition were broken, yet the leaſe or grant would ſtill 
continue good againſt him during his own life, becauſe made by 
one who Fad all the right, both ancient and new, in him at the 
time of making or granting thereof. 

A. tenant in tail, remainder to B. in tail, A. makes a leaſe for 
the life of the leſſee not warranted by the ſtatute of 32 H. 8. 
cap. 28. and dies, leaving B. in remainder his heir; B. by inden- 
ture makes a leafe for gg years, to commence after the death of 
the tenant for life, rendering rent; then the tenant for life ſur- 

renders 
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renders to B. upon condition and dies; B. ſuffers a common re- 
covery with ſingle voucher, and dies; the leflee for years enters, 
and the heir of B. diſtrains for the rent ; and if this diſtreſs was 
lawful, was the queſtion ? For the leflee it was argued, that it 
was not; for either B. was remitted by the ſurrender, or he was 
not; if he was remitted, then the leale for 99 years, which was 
derived out of the new reverſion in fee, and deſcended to him 
from A. was by ſuch remitter determined; the reverſion out of 
which it was derived being vaniſhed and gone; and then he could 
not diſtrain for rent where no leaſe was in being: if he was not 
remitted, the acceptance of the ſurrender being his own act, and 
but upon condition, then he was ſtill in of the deſeaſible eſtate 
deſcended to him from A., and, by conſequence, his recovery 
with ſingle voucher could not bind his entail, nor the remainder 
over; and then when he died without iſſue, (as to make it a caſe 
it ſhould ſeem he muſt,) both his defeaſible eſtate by the death of 
the tenant for life, and his own eſtate-tail were determined and 
gone; and conſequently, admitting the leaſe continued, (which 
it did not,) yet his heir was not entitled to the rent, but thoſe in 
remainder, But it was adjudged in C. B. that the diſtreſs was 
lawful; for the leaſe for life made by A. could be a diſcontinu- 
ance no longer than during the life of the leſſee; then when B. 
aſter the death of 4. made a leaſe for gg years by indenture, he 
having then the right of the entail in him, clothed with a defea- 
ſible fee-ſimple, this leaſe, when the diſcontinuance was at an end, 
(as it was by the ſurrender of the tenant for life, or at leaſt by 
his death,) is good againſt himſelf by eſtoppel, if not in point of 
intereſt z and then, he being tenant in tail, the recovery with 
ſingle voucher binds that eſtate - tail and remainder, and, by con- 
ſequence, his heirchas a good title to the rent, and his diſtreſs 
well taken for it. Nete; A writ of error was brought of this 
judgment in B, R. and the caſe argued, but no judgment appears, 
nor are the reaſons before- mentioned taken notice of in the re- 
port; but yet they ſeem eaſily deducible from the report, and are 
the chief reaſong (as it thould ſeem) upon which the judgment in 
C. B. could be founded. 

A. tenant for life, remainder to B. in tail, B. lets to C. for 
years, to commence after the death of A., then B. ſuffers a reco- 
very to D. and dies; the leaſe for years holds good againſt D. 
In this caſe it muſt be intended, that the recovery was ſuffered 
after the death of A., for during his life B. was not tenant to a 
precipe ; then admitting the recovery to be after the death of A., 
this was after ſuch time as the leaſe took effe& againſt B. ſo as to 
be abſolutely binding upon him; and when he afterwards ſuffers 
a recovery, this bars the eltate-tail, in reſpect of which only the 
leaſe was violable, and, by conſequence, the recoverer, who has 
not that eſtate-tail, muſt hold ſubject to the leaſe, and can no 
ways avoid it. 

So tenant in tail, with power to make leaſes, &c. made a leaſe 
for twenty-one years not purſuant to his power, and then levied a 
line, and died, leaving iſſue; and if the conuſee ſhould avoid 
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Opey and 
Thomafius. 
4 Mod. 6. 
S..C. cited, 
and there 
C:id by Juſ- 
tice Dolben, 
that it ua 
neither well 
ſtated nor 
well report- 
ed in the 
books ; for 
upon the 
roll it was 
thus: A 
man ſeiſed 
in fee made 
a leaſe for 
99 years, if 
three per- 
ſons ſo long 
lived ; then 
he ſettled 
the rever- 
ſion upon 
himſelf in 
tail, with 

r to 
racks haks 
for 21 years, 
and then he 
made ſuch a 
leaſe, and 
died; the 
ſon, who 
was the iſſue 
in tail, and 
not the fa 
ther, (as it 
is reported 
in the 
books,) le- 
vied a fine, 
and fold the 
reverſion ; 
the fir(t leaſe 
determined, 
and the court 
thodght the 
conuſee 
might avoid 
the ſecond 
leaſe, be- 
cauſe it 
never was in 
the election 
of the te- 
rant in tail, 
oi his iſſue, 
to avoid it, 
they hav- | 
ing conveyed 
away their 
eſtates be- 
fore this ſe- 
cond leaſe 
was to com- 
mence; ſor 
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this leaſc, as the iſſue might have done, if the fine had not been 
levied, was the queſtion ? for the leaſe did not take eſſect during 
the life of the tenant in tail; and it was agreed, that (a) if renant 
in tail grant a rent, or acknowledge a ſtatute, or make a leaſe for 
years to begin after his death, that theſe are void as to the iſſue, and 
not merely voidable; but if tenant in tail makes a leaſe for years 
without reſervation of any rent, this is not void, but only voidable, 
becauſe the iſſue may affirm it by acceptance of fealty. And by all, 
except Tvi/den, the leaſe in the principal caſe was holden not to be 
abſolutely void upon the death of the tenant in tail, but only void- 
able, becauſe it was an immediate diſpoſition of the land itſelf, and 
therefore differed from the caſes of collateral charges granted there- 
out; and they held it to be for the beneſit of the iſſue to have ſuch 
leaſes only voidable ; and ſo indeed it is, as appears by all the caſes 
and reaſons before mentioned : then this leaſe not being abſolutely 
void, but only voidable, when the tenant in tail levies a fine, b 

which he binds the eſtate-tail, and bars the iflue before the time of 
election for avoidance thereof is come; this does not make the leaſe 
indefeaſible, but transfers the eſtate chargeable with the future 
leaſe juſt in the ſame manner it was in the hands of the tenant in 
tail, without any act done either to aſſirm or avoid it; and then the 
conuſee, when the leaſe is to commence in poſſeſſion, muſt have 
the ſame election of avoiding or affirming it, as the iſſue in tail 
would have had; for if the leaſe was yoidable, and the levying of 
the fine before its commencement had no influence upon it one way 
or other, then it muſt continue voidable ſtill, and it muſt continue 
ſo only as to the conuſee ; for the tenant in tail, or his iſſue, have 
nothing to do therewith, and, by conſequence, if it does not con- 
tinue voidable as to the conuſee, then he may uſe his power either 
to affirm or avoid it, as he ſees moſt convenient: and a diverſity 
was taken between a voidable leaſe by tenant in tail, which is to 
commence in præſenti, and ſuch voidable leaſe as is to commence 
in futuro; for (5) if tenant in tail makes a leaſe ſor years to begin 
preſently, which is not warranted by 32 H. 8. c. 28. and, conſe- 
quently, is voidable by his iſſue, if he in the mean time conveys 
over the land by fine, the conuſee ſhall hold ſubject to that leaſe, 
and ſhall never after avoid it, becauſe the leſſee was then actually 
in poſſcſhon of his leaſe, and ſo that poſſeſſion divided and taken out 
from the inheritance which the conuſee purchaſed ; and then the 
right of entry, which would have come to the iſſue, and was neceſ- 
ſary to the avoidance thereof, cannot by the fine be transferred to 
the conuſee, who is a ſtranger; and the tiſſue is bound by the 
fine from making any uſe of that right of entry, and, by conſe- 
quence, the leſſee ſhall take advantage thereof, and hold his leaſe 
without avoidance from either ; but where ſuch voidable leaſe is 
to commence in futuro, and before the commencement of it the 
tenant in tail levies a fine to a ſtranger, there the election to avoid 
or continue it paſles incorporated in the fine, and it cannot be ſaid 
to be either a right of entry or a right of action; for the leſſee 
not being yet in poſſeſſion, no entry is needful or can be made to 
avoid his leaſe, and the fine has no effect upon it one way or ll 
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other, but leaves it juſt as it wasz and, by conſequence, being if tenantin 
voidable after the fine as much as it was before, the conuſee only — — 4 
can uſe the power of avoiding or continuing it, fince the ifſue 1s "a 
bound by the fine, and has nothing to do with it, and it muſt con- preſent, 
tinue the ſame after the fine as it was before, becauſe the time for * 4% 
its commencement was not then come; and it could not be either «a by 
affirmed or avoid before it had a beginning; and fo it ſhould ſeem fine, the 
to be: and for the ſame reaſous, where tenant in tail makes a leaſe ue 
for years, to begin exprelsly after his death, this is not abſolutely it charged 
(c) void by his death, but only voidable, notwithſtanding the with ſuch 
opinion at the beginning of the caſe. —_—— 


to commence i» futuro, becauſe it cannot be avoided before its commencement ; but no judgment was 
given, (a) Vide Cro. Jac. 455. Griffin and Stanhope. {6) For which wide 2 Lev. 27, 28. 
„Mod. 109. Benſon v. Baron and Hudſon, (c) But guare, & vide ſupra. 


Tenant in tail of a manor before 27 H. 8. c. 10. made a feoff. Roll. Rep, 
ment in fee to his own uſe, and died, and in the time of the iſſue 260. —_ 
the ſtatute of uſes is made, and after the iſſue makes a leaſe for — 
years of a tenement, parcel of the manor, rendering rent, and dies, 
whereby his iſſue was remitted by the deſcent of the fee and free- 

hold in law, without entry, though the firſt iſſue was not remitted, 

by reaſon of the ſtatute of uſes, which executed the poſſeſſion in 

the ſame manner as he had the uſe (and that was in fee) before 

entry; and his iſſue makes a feoffment in fee of the manor, and 

livery in another part, not in the tenement leaſed, in the name of 

the whole : and if this was a diſcontinuance of this tenement, was 

the queſtion ? Coventry was of opinion it was not, becauſe the iſſue 

who made the leaſe granted it out of the fee and right of the tail, 

which was in himſelf at the time of the leaſe made; and therefore 

by the remitter,of his iſſue the leaſe was not void before entry, 

but only voidable ; for he might have made it good by acceptance 

of the rent from the leſſee; and, by conſequence, it this was a 

leaſe continuing at the time of the feoffment of the manor, this 
tenement could not paſs by the livery made in another part of the 

manor. But at laſt the whole court held, that this tenement paſſed 

by the feoftment, becauſe by the remitter of the iſſue the leaſe for 

years was abſolutely defeated and gone, and the leſſee become 

tenant at ſufferance; and if the iſſue had accepted the rent, this 

would not have made the leaſe good, becauſe the reverfion and in- 
heritance, out of which it was derived, was by the remitter va- 

\ niſhed and gone; and then the continuance in poſſeſſion of the 

tenant at ſufferance at the time of the feoffment of the manor is 

no impediment to the operation of the livery upon that tenement, 

and therefore the remitter deſtroyed the leaſe in this caſe. 

Tenant in tail, reverſion in the crown, makes a leaſe for years, Dyer, 107. 
rendering rent, and dies, leaving B. his ſon and heir in tail, who b. "y = 
accepts the rent, and hath iſſue C.; then B. commits treaſon, and == 560, 
is attainted thereof, and by act of parliament all his lands and poſ- Hob. 324. 
ſcſhons are forfeited, and given to the king; and if the king was 346 Cue. 
concluded by this acceptance of the rent by the iſſue ſo that he * 
ſhall be adjudged in by him, and could not avoid the leaſe fo long Guts — 
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as there was any iſſue in tail, was the queſtion? And it was ad- 
judged, that by the attainder the eſtate-tail was determined, and 
the king in, in point of reverter, and then all leaſes, charges, &c., 
of the fenant in tail are determined as if he were dead without 
iſſue; the reaſon whereof, given in the books, is, that if it ſhould 
be otherwiſe, the king would have two fees in him, which the law 
will not allow; and this may be a good reaſon; but it is ſuch a 
one as wants another reaſon to explain it; for the ſame books 
agree, that if tenant in tail with the reverſion in the king had made 
a leaſe for years, and after had levied a fine to the king, that the 
king in that caſe ſhould not avoid the- leaſe for years, no more 
than he ſhould if the remainder in fee had been in a ſtranger, or 
in the tenant in tail himſelf, and yet in theſe caſes the king hath 
two fees in him, and the law allows them to conſiſt well together; 
therefore the reaſon of the diſference between the caſes ſeems to 
be, that where the reverſion is in the crown, the crown, by con- 
ſequence, muſt be the donor, and give out the eitate-tail : now all 
donations created a tenure between the donor and donee, to which 
homage, fealty, and other dutics and fervices were incident and 
annexed, as the conditions whereby the tenant was to hold and 
continue the enjoyment of his land. Now treaſon was the greateſt 
violation poſſible of theſe duties of fidelity, obedience, and ſervice, 
whereto the tenant was obliged, as the very terms and conditions 
upon which the king at firſt was prevailed upon to give him the 
land, and which he, when he accepted thereof, undertook to ob- 
ſerve, by the ſolemnity of an oath; ſo that when the donee com- 
mits treaſon, he breaks the condition whereby he holds his eſtate, 
and the king is in for that condition broken, and, by conſequence, 
his title by virtue of that condition is paramount all leaſes, grants, 
or charges of the tenant in tail: for they being derived out of his 
conditional eſtate can ſubſiſt no longer than that does, and by his 
1 of treaſon the condition is broken, and that eſtate for- 
cited and gone to the king in reverſion who gave it; and, by con- 
ſequence, all derivative leaſes or charges thereout are determaed 
likewiſe : but now when the king has only the remainder in fee, 
there is no immediate tenure of the king, nor is the tenant obliged 
to any particular duties or ſervices of homage or _ to the king, 
as annexed to his donation, more than any other of his ſubjeQs ; 
for he had not his eſtate of the gift of the king, but of his own 
immediate donor; and then though the law has given the forfei- 
ture of all eſtates for treaſon to the king, of whomſoever held, yet 
this is a politive law, introduced but lately, and the king in ſuch caſe 
is in under or by way of conveyance of the eſtate-rail, and his title 
thereto begins but from the time of the treaſon committed, and, 
by conſequence, he ſhall hold ſubject to all leaſes or charges made 
by the tenant in tail before that treaſon committed, as the tenant 
in tail himſelf ſhould have done : and in the principal caſe, where 
the iſſue in tail by acceptance of the rent had made good the leaſe 
of his anceſtor, as againſt himſelf, if the remainder in fee had been 
in the crown, and the ifſue in tail had bcen after attainted of 
treaſon, though the king thould have the forfeiture, yet he 1 
10] 
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hold it ſubje ct to the leaſe, which the iſſue by ſuch acceptance 
had made good againſt himſelf ; and it ſhould ſeem likewiſe, that 
the king being a ſtranger, and coming in under the eſtate- tail, ſhall 
be bound by that leate, not only during the life of the iſſue who 
accepted the rent, but alſo as long as there were any iſſue of the 
body of the donee; for the king being a ſtranger cannot have the 
right of the ſucceeding ifſue to avoid it; and whether the right of 
entry or action, which ſuch ſucceeding iſſue would have to avoid 
the leaſe, be transferred to the king, depends upon the words and 
conſtruction of the act of parliament which gives the forfeiture in 
ſuch caſe. So, in the caſe of the fine, where the tenant in tail 
makes a leaſe for years, and after conveys the lands by fine to the 
king, though the king in that caſe was the immediate donor, and 
had the reverſion in him at the time of the fine levied, yet he 
ſhould be bound by ſuch leaſe, becauſe the fine was only a con- 
veyance of record, and paſſes the eſtate to the king, as it would 


27 


do to any other perſon, and, conſequently, the king ſhall take ſub- 


ject to that leaſe, as any other perſon mult do; goa in the prin- 
cipal caſe, where the reverſion was in the crown, though the leaſe 
for years had been in every thing warranted by 32 H. 8. c. 28. 
and the iſſue in tail after the death of his anceſtor had accepted 
the rent, and then been attainted of treaſon, yet the king ſhould 
hold diſcharged thereof; becauſe by the attainder the eſtate- tail 
was forfeited, determined, and gone, as if the renant in tail had 
died without iſſue, and the king was in of his old or immediate 
reverſion. | 

If tenant in tail makes a leaſe for years, and dies without iſſue, 
the leaſe is abſolutely determined by his death, though it were in 
all things purſuant to the 32 H. 8. c. 28. ſo that no acceptance 
of the rent by him in the-remainder or reverſion can make it good; 
for the eltate, out of which it was derived, being determined, that 
likewiſe muſt fall off with it; and the intent of the ſtatute was 
only to enable the tenant in tail by ſuch leaſes to bind his ſve, 
whicii in no caſe before he could do, not to bind or any ways affect 
thoſe in remainder or reverſion after the eſtate- tail determined. 

So, if tenant in tail makes a leaſe for three lives according to 
32 H. 8. c. 28. this is no diſcontinuance, but determines with 
the eſtate-tail z and where Cro. Car. 156. Salwin and Clerk holds 
that it is a diſcontinuance, all the other (a) books are againſt it; 
and (6) Vaughan ſays, that caſe is all falſe and miſreported, and 
that ſuch leaſe being warranted by the ſtatute cannot be a diſcon- 
tinuance ; becauſe the parliament, to which every man is party, 
allows of ſuch leaſes ; which, if they were tortious, as all diſcon- 
tinuances are, the parliament would never have allowed; and, 
therefore, if a warranty was annexed to ſuch leaſe, yet it would 
make no diſcontinuance, becauſe that determines with the eſtate 
likewiſe. ; 

But if ſuch leaſe for three lives were not warranted by 32 H. 8. 
c. 28, then it would be a diſcontinuance, becauſe it was a greater 
eltate than the tenant in tail had power to make, and paſſed by 
lirery, which took out the eſtate from the tenant in tail, and 
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turned it into a reverſion in fee, determinable upon three lives; 
ſo, if ſuch leaſe for three lives, not warranted by that ſtatute, 
were made of parcel of the demeſnes of a manor, and then the 
tenant in tail ſhould leaſe for life, or convey the manor in fee to 
another, and the leſſee attorn, yet the reverſion thereof would 


not paſs, becauſe the firſt leaſe was a difcontinuance of that 


parcel, ſo as the reverſion thereof for the time was no parcel of 
the manor. 

Tenant in tail, the remainder in fee, the tenant in tail makes 
2a leaſe for lives, according to 32 H. 8. c. 28. and after dies 
without iſſue, and before any entry he in the remainder grants 
over his remainder by fine ; and if the conufece of the fine might 
enter upon the leſſee and avoid his leaſe, was the queſtion ? Fen- 
ner argued that he could not, becauſe where a freehold is given 
by livery, it cannot be defeated without entry; and cited a caſe 
where a man made a leafe for life, remainder in fee, the tenant 


for life granted over his eſtate; then a formedon was brought 


againſt the grantee or aſſignee, and the tenant for life died, pend- 
ing the ſuit ; and it was holden by all the juſtices, (except Little» 


ton and divers ſerjeants,) that the writ ſhould not abate, unleſs he 


in the remainder had entered : fo here, and then when before 
entry, he in the remainder grants over his remainder, the grantee 
ſhall have it but as a remainder, for fo is his grant, and fo the 
eſtate of the tenant for life, which was not voidable, is made 
good; and of this opinion were Wyndham and Periam : but 
Mead and Dyer held, that, by the death of tenant in tail withour 
fue, the leaſe made by him, though for life, was abſolutely void, 
and not merely voidable, becauſe by his death without ifſue, the 
eſtate, out of which the eſtate for liſe was derived, is deter- 
mined and gone; and ſo muſt the eſtate for life be alſo, for cefſante 
cauſd ceſſat & effeftus; and this ſeems the better opinion and moſt 
conſonant to the caſes before put; for the death of the tenant in 
tail, without iſſue, was, in law, as much a determination of the 
leaſe for life, as if it had been expreſsly ſo limited; and then, 
when that time comes, the operation of the livery, and the end 
for which it was made ceaſes, and there needs no entry to avoid 
that which by effluxion of time and operation of law is already 
ſpent and run out; and therefore the conuſee of the fines comes 
immediately to the poſſeſſion both in law and right, and the 
leſſee's continuance of poſſeſſion after is a wrong and treſpaſs to 
him, and cannot be by force of the leaſe which is run out and 
expired, and, by conſequence, . mult have determined the opera- 
tion of the livery with it. 

But if tenant in tail makes a voidable leaſe for years or life, 
and dies, and the iſſue, before entry on the leſſee, levies a fine to 
a ſtranger, the conuſee ſhall not avoid the leaſe, becauſe ſuch 
leaſe being only voidable by entry, when the iſſue before entry 
conveys over the land by fine, the power of entry, which was the 
only means of avoiding ſuch leaſe, is by the fine deſtroyed and 
gone; for a right of entry cannot be transferred to a ſtranger, 
any more than a right of action: ſo, if the tenant in tail _ 

| elt, 
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ſelf, after ſuch leaſe, had levied a fine to a ſtranger, or even to 
the reverſioner, and died, yet they could not avoid the leaſe ever 
after, becauſe if they could, it muſt be by reaſon of the right of 
entry transferred by the fine, which would have come to the iſſue 
if no ſuch fine had been levied ; and the law abſolutely condemns 
all alienations of right only, whether it be right of -entry or of 
action, and conſequently in theſe caſes, by ſuch alienation, the 
leaſe is become abſolute and unavoidable. 


"60 


A woman, tenant in tail, makes a leaſe for years, not war- Dyer, 46. bz 


ranted by 32 H. 8. c. 28. and after takes huſband, and they 
have iſſue, and then the wife dies; the iſſue cannot avoid this 


leaſe during the life of the huſband, becauſe he is tenant by the 363- b. 
_— of the freehold and reverſion expeCtant thereupon z and ©: 


thou 


cauſe his eſtate, as tenant by the curteſy, is a continuance of his 
wife's eſtate, and ſo long as that laſts, the iflue's time for avoiding 
the leaſe is not come, and notwithſtanding the ſurrender, yet as 
to the leſſee, who is a ſtranger, the eſtate Þy the curteſy has ſtill 
an exiſtence and continuance, as if no ſurrender had been made 
for he being a ſtranger ſhall not ſuffer by ſuch voluntary act of 
the tenant by the curteſy ; and (a) M alſb was of opinion, that the 
power of avoiding ſuch voidable leaſes runs ſo in privity to the 
iſſue in tail, that if ſuch iſſue ſhould marry, and his wife, after 
the death of the anceſtor in tail, be endowed of the reverſion of 
the lands in leaſe, that ſhe ſhould not avoid the leaſe, as her huſ- 
band, the iſſue in tail, might have done; becauſe though ſhe be 
iu, in conſequence of the eſtate- tail, yet ſhe is not privy to her 
huſband as to that purpoſe. Alſo, it was further held in the prin- 
cipa! caſe, that H the woman, tenant in tail, had before marriage 
acknowledged a ſtatute, and then married, and died, that this 
ſtatute ſhould be extendible in the hands of the tenant by the 
curteſy, and of the iſſue too, if he came in by ſurrender of the 
tenant by the curteſy during his life; but if after ſuch ſtatute 
the woman had made a leaſe for years, rendering rent, and then 
married, and died leaving ifſue, the ſtatute ſhould not be extended 
upon the leſſee ; for as the ſtatute was abſolutely void and deter- 
mined as to the iſſue, and the leaſe voidable by kim likewiſe, the 
ſtatute ſhall never be ſet up againſt the leſſee, though the iſſue 
in tail thinks fit to wave his power of avoiding the leaſe; for then 
that would take away from him the rent, which might be the chief 


inducement that prevailed on him to affirm ſuch leaſe z or if ſuch - 


leaſe were in all reſpects warranted by 32 H. 8. c. 28. and ſo 
not voidable by the iſſue z yet ſince the ſtatute fell off, and became 
void by the death of the tenant in tail, as to the iſſue it ſhall ne- 
ver take place againſt the leſſee, becauſe that would take from the 
iſſue the rent, which 32 H. 8. g. 28, never intended to permit, 
but on the contrary, made the iſſue's enjoyment of the rent the 


principal reaſon of their inveſting the anceſtor with power ſuch 
leaſe to bind the iſſue. 1 ” | 


But 


he ſhould ſurrender his eſtate by the curteſy to the iſſue, — * 
yet this would not help him to avoid the leaſe till his death, be- & vide 


in margin. 
51 b. in 


Lit. 


b. 


Moor, 30. 


6. as 


(a) In 
Bendl. 
65. but 2. 
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2 Roll, But if tenant in tail grants a rent-charge, and after makes a 
e Rep. 499- leaſe for years, or lives, warranted by 32 H. c. 28. the leſſee 
e ſhall hold the land charged during the leaſe, not only in the life- 
time of the leſſor, but alſo after his death; by Jones and Yelver- 
ton : For this rent- charge meddles not with the poſſeſſion, as the 
ſtatute in the other caſes does; and therefore the leſſee, in reſpect 
of the poſſeſſion which he hath, ſhall be liable to pay the rent 
reſerved to the iſſue; whereas in the other caſe, if the ſtatute 
ſhould prevail, this, would deprive the iſſue from diſtraining for 
the rent, by deveſting the leſſee of the poſſeſſion whereon the diſ- 
treſs ought to be made. 


2. What Leaſes Tenant in Tail may make to bind his Iſſue, 
ſince the 32 H. 8. c. 28. 


c&Lit. 44. Here we ſhall premiſe, that the ſtatute 32 H. 8. c. 28. is an 8 
enabling ſtatute, and was made purpoſely to give the tenant in b 
tail (amongſt others) power, by obſerving the directions therein 
ſpecified, to bind his iſſue ; ſo that they ſhall not now, after his 2g 
death, avoid ſuch leaſes as they might have done before by the mY 
common law, which was found to be very inconvenient, anda i 

: great diſcouragement to farmers and leſſees, who, after they had 
paid great fines, and been at great coſts and charges in bnilding, 
and otherwiſe improving the lands and tenements ſo leaſed to 
1 them, were, after the death of their leſſors, cruelly expulſed and 
1 put put (as the ſtatute ſpeaks) by the heirs of the leſſors, by reaſon 
| of private gifts in tail, &c. to their great impoveriſhment and 
undoing z therefore to prevent ſuch miſchiefs for the future, that 
K ſtatute provides, that all leaſes to be made of any manors, lands, 
mt | tenements, or other hereditaments, by writing indented, under 
41108 ſeal for term of years, or for term of life, by any perſon or per- 
08 ſons being of full age of twenty-one years, having any eſtate of 
990 inheritance, either in fee-fimple or fee-tail, Sc. ſhall be good and 
1 . effeQtual againſt the leſſors and their heirs, c. provided that the 
Wl! faid act ſhall not extend to any leaſes to be made of any manors, 
Wl (||| lands, &c. being in the hands of any farmer or farmers, by virtue 
"i | of an old leaſe, unleſs the ſame old leaſe be expired, ſurrendered 
ll | 1 or ended, within one year next after the making of the ſaid new 
Wt! [lf . leaſe; nor to any grant to be made of any reverſion of any 
"HF manors, lands, Sc. nor to any leaſe of any manors, lands, &c. 
00 which have not been moſt commonly letten to farm, &c. by the 
ſpace of twenty ycars next before; nor to any leaſe to be made 
without impeachment of waſte, or which ſhall exceed the number 
bl, of twenty-one years, or three lives, from the day of the making 
Wl thereof; and that upon every ſuch leaſe there be reſerved yearly, 
wo during the ſame leaſe, due and payable to the leſſors and their 
' heirs, &c. to whom the ſaid lands, &c. after the death of the 
Wet - leffors, would have come if no ſuch leaſe had been made, fo much 
„ yearly farm or rent, or more, as had been moſt accuſtomably 
Wil! | yielden or paid for the manors, lands, Sc. ſo letten within 
1 | twenty years next before ſuch leaſe thereof made, Cc. ha 
| C 
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Theſe are the ſeveral qualifications requiſite to all leaſes to be 
made by tenant in tail to bind his ifſue within the ſtatute, the par- 
ticular branches. whereof being conſidered under the next head, 
letter (D), I ſhall here only mention ſome ſcattered cafes, not ſo 
eaſily reducible to the method there uſed, | 
Tenant in tail, to him and the heirs male of his body, had ifſue Hard. 89. 
two ſons by divers venters, and died, the eldeſt fon entered and 3 
made a leaſe tor twenty-one years, reſerving rent generally to him EM: 
and his heirs and aſſigns, and died without iſſue, leaving two 
ſiſters, his heirs at law; and if by this reſervation the rent belong- 
ed to the ſecond brother, to whom the reverſion deſcended as heir 
male of the body of the father, was the queſtion ? for if not, then 
the leaſe could not bind him within 32 H. 8. c. 28. and it was 
{trongly urged, that the rent could not go to him, becauſe he was 
neither heir general nor ſpecial to the leſſor; that the reſervation 
being to the heirs of the leſſor, it could not go to the brother of 
the half blood: but, notwithſtanding, it was adjudged to be a good 
leaſe, and that the rent ſhould go along with the reverſion ; for the 
words of the ſtatute are, that the rent ſhall be reſerved to the leſſor 
and his heirs, or 9 theſe to whom the lands would go if no ſuch leaſe 
had been mae ; and judges are to expound ſtatutes, fo as not to 
fruſtrate the deſign and intent of them; and here the intent was, 
that the rent ſhould go along with the reverſion ; and ſo it may 
here, for the rent naturally follows the reverſion, and the ſecond *' 
brother is heir to the entail and reverſion, though not to the leſſor, 
and heirs dicuntur ab hereditate, and therefore ſhall be taken /Zcun- 
dum ſubjefam materiam, & ut res magis valeat, to comply with 
the intent of the ſtatute; and they cited (a) Auſten's caſe as a caſe (a) Dyer, 
in point, and fo judgment was given accordingly. N ! 
Two coparceners tenants in tail, the huſband of one of them, Latch. 45. 
after her death, being tenant by the curteſy, joins with the other Tome 
in a leaſe for years, rendering rent to them and their heirs : this 
was held no good leaſe within 32 H. 8. c. 28. becauſe it is not 
reſerved to the donee and his heirs, but to the tenant by the cur- 
teſy, jointly with the other; for rent goes ſtrictly as it is reſerved 
by the leſſor, and not otherwiſe ; and perhaps as this reſervation 
is, if the tenant by the curteſy ſhould ſurvive, the whole rent 
would go to him by ſurvivorſhip, and ſo the iſſue of the other co- 
parcener have no recompence for his part of the lands leaſed; or 
if the rent ſhould not ſurvive, in regard of their ſeveral intereſts 
in the lands leafed, yet ſince heirs, in caſe of the coparcener who 
joined, mult be intended heirs of the body, to bring it within 
32 H. 8. c. 28.; ſo muſt it likewiſe be in the caſe of the tenant 
the curteſy, and that may not happen to be the iflue inheritable 
by force of the gift, becauſe he may have iflue a ſon by a former 
venter, who would be heir of his body ; and therefore this ſeems 
to differ from the former caſe, becauſe the ſame word heirs, being 
applied to both indiſterently, cannot be intended to mean one ſort 
of heirs in one caſe, and another in the other; and the tenant 
by the curteſy can have no heirs of his body inheritable as heirs of 
his 
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his body to the entail, for he had no eſtate-tail in him; and there= - Wal 
fore heirs of his body, if it ſhould be ſo conſtrued, cannot be re- 4 
{trained or governed by the ſame reaſoning as will prevail in te S 
caſe of the coparcener. I. | 
Palm. 484. S0, if tenant by the curteſy, and the heir in reverſion in tail = 
Ow join in a leaſe for years, rendering rent to them and their heirs; 3 


Clerke. this leaſe is not warranted by 32 H. 8. c. 28. by reaſon of ſuch 4 
general reſervation, which will carry a maiety of the rent, at leaſt, 1 

to the heirs general of the tenant by the curteſy, and ſo may cut 

off the iſſue in tail from that recompence the ſtatute intended 


1 them as the conſideration of their anceſtors being allowed by ſuch 7 
1 leaſes to bind them. * 
4 Godb. 1022 Lands were given to baron and feme, and to the heirs of their - 

1 pl. 19. two bodies; the baron dies, leaving iſſue by his wife, who makes $2 
707 a leaſe for years according to 32 H. 8. c. 28. and if this leaſe Sh 


10 was good by that ſtatute, was the queſtion? The objection againſt 

Wi it was, that the ſtatute ſays, the leaſe ſhall be good againſt the 

leſſor and his heirs, and the iſſue does not claim as heir to the wife 

only, but as heir to them both; but Wyndham and Rhodes, Juſtices, 

agreed clearly, that the leaſe ſhould bind the iſſue within the in- 

tent of that ſtatute, for between baron and feme there are no moi- 

' eties, and the wife ſurviving is perfect and abſqlute tenant in tail, 

. | and, conſequently, may make all ſuch leaſes as that ſtatute. em- 
11/118 powers tenants in tail to make. 

| Dyer, 123- "Tenant in tail makes a leaſe for years, rendering 20 3. rent, and 

304: » after releaſes all the rent except 12 d. and dies, and his iſſue ac- 


ng i | | l, . 2 6 A 
1 "'p 2 Roll. Reps cepts the 12 d., and the queſtion was, if thereby he were concluded 2} 
2» 
1 
\ 


Wi! |} 403. 497+ to diſtrain for the other 194. reſerved upon the leaſe? And Sar- 
1 La. 28. ders and Catiyn were of opinion that he was concluded, but Mid. 
ö 10 | don and Dyer contra; and put this caſe, that if the leſſor after 
N ſuch leaſe, ſhould grant to the leſſee that he ſhould hold his leaſe 
Wi! | without impeachment of waſte, yet the iſſue may maintain an 
1 action of waſte againſt him, of which there ſeems no doubt; or 
1 that the iſſue, if he had not accepted the 12 d., might have 
1 diſtrained for the whole 20 5. ; for if ſuch releaſe, either of rent 
| 08 or waſte, ſhould prevail, the ſtatute 32 H. 8. c. 28. would be to- 
111008 tally eluded ; but it ſhould ſeem, the iſſue's own acceptance of ſn 
10 the rent hath concluded him, for his own time, to diſtrain for. 
1 | 9 more. ; 1 
| lt Hard. 93. f tenant in tail makes a leaſe for years, reſerving the uſual rent 
If tl to his iſſue, without any reſervation to himſelf, this is not purſuant Wl 
i 1 3 to the words of the ſtatute; yet Fleming, Chief Juſtice, held it to 
iu be a good reſervation, and the leaſe not voidable, for this reaſon, 
1 | within 32 H. 8, c. 28. becauſe the iſſue, for whom the ſtatute 
1 chiefly intended to provide, ſuſtains no prejudice, . 
15 3 Co, 64. b. An eſtate is made to huſband and wife, and the heirs of the ne! 
body of the huſband, the huſband makes a leaſe for forty years, 
rendering rent, and dies, the iſſue accepts the rent, yet this ſhall 
not -bind him, becauſe his time for acceptance thereof was not 
come, the whole being veſted in the wife for her life by ſur- 
vivorſhip. 3 Tenant 
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Tenant in tail makes a leaſe for twenty years, rendering the Dyer,a46. . 

uſual rent, habendum from Michaelmas next enſuing : this ſeems a — 

good leaſe, though it did not begin from the making of the leaſe, , Bendl. 74. 

according to the proviſo 32 H. 8. c. 28. for the intent of the ſtatute pl. 58. 

was only that the leaſe ſhould not exceed the number of — | 

one years from the making, which this leaſe did not; and t 

caſe of (a) Thompſon and Trafford, 35 Elia. in B. R. was Cited, («) Poph. 8. 

where ſuch a leaſe was adjudged by the whole court to be 

good, and well warranted by the ſtatute z though my Lord Cole 

Jays it down for one of his (5) rules, that leaſes upon that ſtatute (3) Co. Lie. 

are not good, if they do not commence from the day of the making, 44 * 45» 
rhich perhaps may be reconciled upon the ſame —_— where 

hey are under twenty-one years, and where not ſo; that from 

he time of the ſealing and executing the leaſe, till the expiration 

hereof, there does not intervene more than twenty-one years; 

Wor if the commencement of the leaſe be at ſuch a diſtance, that 

detween the time of the ſealing and executing thereof, and the 

xpiration, there do intervene above twenty-one years, then ſuch 

aſe ſeems to be without any aid from this ſtatute, though the 

me for continuance thereof in the poſſeſſion of the leſſee be un- 

r twenty-one years; for otherwiſe the tenant in tail might ſo 

ocraſtinate the commencement of the leaſe, as to have always 

e greateſt part of the twenty-one years running out in the time 

his iſſue, which the ſtatute never intended to countenance. 4 

So, where one made a leaſe for ten years, and after made ano- Les. 148; 

er leaſe for eleven years, both theſe leaſes are good, becauſe 

dey do not in all exceed twenty-one years, and ſo the inheritance 

dt charged with more than aileaſe for twenty-one years, which 

e ſtatute allows. | 

Leaſes by tenant in tail, or huſband ſeiſed in right of his wife Cro. Cr. 
copyhold lands, are not within this ſtatute of 32 H. 8. c. 28, 4+ 

t remain perfectly as at common law. 

Tenant in tail made a leaſe to a feme covert for life, the huſ- Moor, pl. 

and ſurrenders, and then the tenant in tail makes a leaſe for 1084. 
ree lives and dies; the wife, after the death of her huſband, 2 

tered, claiming her leaſe, and dies; and (e) held, that the 2 5 co. a. 

ue ſhall not avoid the leaſe for three lives: and yet a conditional C. Lit. 
ender of a former leaſe hath been expreſsly held not to be a . 1 

thcient ſurrender to make good any new leaſe to be made by 

tue of this ſtatute z guære therefore the difference. 


When and in what Cafes the Iſſue in Tail, or Strangers, ſhall 
be bound by voidable Leaſes made by Tenant in Tail. 


\s this has already been in ſome meaſure cleared under the 


| branch of this head, there remain but a few caſes here to 
inſerted, 


Baron and feme, tenants in ſpecial tail, with reverſion in fee to 2 Bulſ. 42, 


baron, the baron dies; A. his fon and iſſue in tail having alſo 9 


reverſion in fee, by indenture, in the lifetime of the wife, ;jngran. 


kes a leaſe to B. for forty years, to begia after the death of the 4M 4 . 
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rome to the eſtate-tail, it would have bound him, and ſo it would 


charger a ſlranger may take advantage, though of ſuch as are on 
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wife, rendering rent, and dies without ifſuez C. his ſiſter, to 
whom the reverſion deſcended in the lifetime of her mother, 
levies a fine come ceo, Sc., with proclamations to J. S., then the 
wife, tenant in tail, dies; and if J. S., the conuſce of the fine, 
was bound by this leaſe, was the queſtion ? no judgment is given 
in' the caſe, but the opinion of the court, upon the firſt and ſecond 
argument, ſeemed to be, that the conuſee could not avoid this 
leaſe; and the reaſon they went upon was, becauſe this leaſe, at 
firſt, took its effect out of the eſtate- tail by way of concluſion, and 
out of the reverſion in fee by way of intereſt ; but the taking 
effect by way of concluſion was at an end by the death of the iſſue 
who made it, becauſe he died before the eſtate-tail came to him ; 
and ſo it reſted barely upon the reverſion in fee, which was wel 
charged therewith ; then when C., the ſiſter, inhexitable likewiſe 
to both the entail and reverſion in fee, levied a fine in the lifetime 
of the mother; this paſt the reverſion in point of intereſt charged 
with that leaſe, and it likewiſe carried the eſtate-tail; (not as an Wi 
eſtate-tail, for that none could have but the donees and their iſſue, Wal 
inheritable by force of the gift; much leſs when the iſſue who Wl 
levied it had then nothing in the entail, her mother, who had 
the whole eſtate- tail in her, being then living ;) but it paſſed the ui 
eſtate-tail by way of bar or extinguiſhment, ſo that the leaſe which 
would have taken place out of the eſtate-tail by way of con» 
clufion, if it had ever come to the leſſor, and which did take 
place out of the reverſion in point of intereſt, now that the 
eſtate-tail is put out of the way by virtue of the fine, then takes Wn 
place out of the reverſion preſently, and by conſequence the 


conuſee, who has that reverſion by conveyance ſubſequent to 


the leaſe, muſt hold it ſubject thereto ; and the fiſter could not by 
the fine convey over the poſſibility of avoiding the leaſe, which ſhe Wi 
herſelf would have had if the eſtate-tail had come to her. And ſome 
held, that if either the brother or ſiſter, after the father's death, 
had acknowledged a ſtatute, and then after levied the fine, and 
then the mother had dicd, that the eſtate-tail would be fo barred 
and gone, quad the conuſee of the ſtatute, that he might lay on 
his ſtatute againſt the conuſee of the fine, who hath the fee- ſimple i 
abſolute in him, out of which the leaſe or ſtatute were to take 
place; and the ifſug in tail only is inheritable to the privilege oi 
avoiding ſuch charges by virtue of his eſtate · tail, not the conuſee, i 
who is a ſtranger, and cannot have that eſtate. But afterwards 
when Cate came to be chief juſtice, he was clear of opinion, that 
the conuſee of the fine was not bound by this leaſe, for he held 
the leaſe to be clearly and abſolutely void as againſt the ſiſter and 
her conuſee, and not merely voidible z indeed if the ſon had 


le oor, Fa 
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his conuſce, if he had levied the fine in the life of his mother; 
but he dying in the lifetime of the mother, who was perfed 
tenant in tail, the ſiſter was not at all bound by this concluſionf 
but the leaſe, as to her, was abſolutely void; and then of all u 
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-dable, privies only, and not flrangers, can take adyantage. An 
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he divided the caſe, and put it as if the reverſion in fee had been : | 
in the donor, and ſuch donor had made a leaſe for years, or grant- 
ed a rent-charge, and then the ifſue in tail, in the life of the 
tenant in tail, had levied a fine, and then the tenant in tail had 
died, clearly the conuſee of the fine ſhould hold the land fo long ' 
as there were any iſſue in tail; for during that time the conuſee 
hath a fec-ſimple; and though the iſſue in tail here had the re- 
verſion in fee, which he paſſed to the conuſee, together with a 
fee determinable on the failure of iſſue, and that the conuſee can- 
not have two ſee- ſimples in him, yet he hath ſuch a fee-fimple as 
ſhall be diſcharged of the leaſe during the continuance of the 
eſtate-tail, if it had not been barred, and the one fee- ſimple ſhall 
not determine or drown the other, but both ſhall have continu- 
ance qguoad (rangers, as if they were in ſeveral and diſtinct per- 
ſons. And he alſo held, that if the daughter in this caſe had 
entered, and accepted the rent, yet clearly this acceptance would 
not have bound her, or made good the leaſe, becauſe, as to her, it 
was abſolutely void, and not merely voidable; and this ſeems the 
molt reaſonable opinion ; but no judgment was given, but the caſe 
ended by agreement. | 

A., tenant in tail, with reverſion to himſelf in fee, makes a leaſe Symonds v. 
for gy years, if two lives ſhould fo long live, to commence after * 
the determination of a leaſe for years then in being; A. dies, Salk. 338. 
leaving B. his eldeſt ſon and heir, who being the iſſue in tail pl. 3. S. C. 
levied a fine to the uſe of himſelf and his heirs ; the firſt leaſe de- * 4 
termines, then B., enters upon his father's leſſee; and if his entry Show. 370. 
was lawful, was the queſtion? and it was adjudged, that it was S. C. 
W not; for this was an intereſt derived out of the eſtate- tail, and 3 Pn. 196. 

, . - pl. 10, 11. 
alſo out of the reverſion, and being made by tenant in tail was not 5. C. : 
abſolutely void as againſt his iſſue, but only voidable ; then when Skin. 284. 
the iſſue, without taking the advantage the law gave him in re- 37 P* 
ſpect of his eſtate-tail to avoid this leaſe, levies a fine of the 3 Salk. 335. 
eſtate; his eſtate tail by ſuch fine is extinguiſhed or barred and 5. O. 
gone, and, by contequence, his power to avoid this leaſe in reſpect : 
of that eſtate-tail is gone likewiſe z and the conuſee has no power Holt. 666. 
to avoid it, becauſe he is à mere ſtranger, and no ways in privity pl. 1. S. C. 
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of the eſtate- tail; nor could this power to avoid the leaſe be tranſ- —D 0. 


ferred to the conuſee, when the iſſue in tail had it only in reſpect 
of his eſtate- tail, which is now barred, or rather extinguiſhed, as 
it was held to be, and ſo the leaſe took place of the reverſion in 


e. Nee, This caſe ſeems to differ from that of Errington's 
108 upray where the ſon, who had made the leaſe, died without iſſue 
nd in the lifetime of his mother, who was perfect tenant in tail. 
ad Huſband and wife tenants in ſpecial tail, with remainder to the Roll. Abr. 
WS uſband in fee, by conveyance made by the huſband, during the 54+ 
Tj overture have iſſue a ſon, the huſband dies, the ſon in the life- — 
e me of his mother levies a fine to the uſe of himſelf and his heirs ;z Cro. Jac. 
on he wife after makes a leaſe for twenty-one years without reſerr- 68s. 
wid ng the autient rent, and ſo not warranted by 32 H. 8. c. 28. and N 8 


lies, the ſon hath iſſue, and by his will deviſes theſe lands to the Cros“ aud 
lefendant, and dies, the defendant enters upon the leſſee, who elfe. 
f y D 2 brings 


— 
— 


2 


- — 
— — PR — 
— — * — — 
- 
— _ — — — 


. —. . — —— 


* — 
> 2 

2 

— 


— —— — — — —— EC —— — — 
y * * - . — = 
= SES Sun — = — : — 


= - — 5 — 
S ES 


36 Leaſes and Terms for Years, 


Keb. 182. brings ejectment; and it was e in B. R. for the plaintiff, 
8. C. cited. and that judgment aſterwards affirmed in error in the exchequer- 
chamber, after divers arguments; and in the caſe two points were 

made : 1. If this leaſe, being made by a jointreſs within 11 H. 7. 

, c. 20. and not warranted by 32 H.8. c. 28. be voidable by the 
iſſue in tail, upon the ſtatute 11 H. 7. c. 20. in caſe no ſuch fine 

had been levied ? 2. If the conuſee of the fine ſhould have the 

ſame power to avoid the leaſe, either in reſpect of the eſtate-tail 

or the remainder in fee, as the iſſue ſhould have had, if no ſuch 

fine had been levied? As to the firſt point, it was reſolved, that 

this leaſe was not within the 11 H. 7. c. 20. for it was no diſ- 
continuance, but only an ordinary leaſe for years, which the wife 

might ſurvive; and therefore this differs from a leaſe for life or 

lives made by a ſole jointreſs, not warranted by 32 H. 8. c. 28. 

for that makes a diſcontinuance preſently, and is expreſsly within 

(a)4 Co. en. 11 H. 7. c. 28. alſo this differs — the caſe put in (a) Sir George 
Roll Rep: Brown's caſe, that if a woman jointreſs in tail accepts a fine come 
T Keb 134. Ceo, &c., and grants and renders the land for 500 or 1000 years, 


3 Keb 333- ay r * 
436. 448. to evade the act, that yet this is an alienation within the meaning 


of that act, as much as if ſhe had expreſsly levied a fine for 80 
or 1000 years, becauſe in both caſes, after her death, ſuch fine 
y would bind the iſſue in tail, which that ſtatute intended to pre- 


vent; but becauſe ſuch fines paſſing only an intereſt for years, 
and not meddling with the freehold, make no diſcontinuance, nor 
can be forfeited with collateral warranty, therefore during the life 
of the jointreſs they continue good, ſhe continuing ſtill tenant in 
tail, as ſhe was before, at leaſt in caſe of the fine levied by her for 
years; but after her death the ifſue in tail may avoid them, be- 
cauſe otherwiſe they would be prejudicial to him in binding his 
inheritance, and ſo would be equivalent to a diſcontinuance z and 
therefore after the death of the jointreſs in ſuch caſe the iſſue 
in tail may avoid them by 11 H. 7. c. 20. but not before; 
but this leaſe for twenty-one years being made in the ordi- 
nary form, by indenture, is not within the ſtatute 11 H. 5. 
c. 20. and therefore if the jointreſs in this caſe had made a leaſe 
for 100 or 1000 years by indenture only, this would be no aliena- 
tion within 11 H. 7. c. 20. becauſe the iſſue might avoid it by 
the ſtatute de donis; ſo that there appears a manifeſt difference 
between leaſes for life or lives, and leaſes for years, and alſo be- 
tween leaſes for years made by fine, and leaſes for years made 
only by indenture or deed poll ; but if ſuch leaſe, either for lives 
or years, were in all things warranted by 32 H. g. c. 28. then 
they would be good and binding upon the iſſue, As to the ſœond 
point, if the conuſee of the iſſue in tail ſhould have the ſame 
. power of avoiding the leaſe, either in reſpect of the eſtate-tail or 
the remainder in fee, as the iſſue himſelf ſhould have had if ne 

ſuch fine had been levied ; it was reſolved, that he ſhould not, 


but that the leaſe was good, and unavoidable ; for notwithſtand- | 


ing the fine levied by the ſon, the mother continued perfect and 


abſolute tenant in tail; and therefore the leaſe made by her Y . 
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would not have been abſolutely void againſt the iſſue, but only Wl 
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voidable, if he had levied no fine; but now having levied a fine, 
this hath barred the iſſue and the entail, ſo that the iſſue himſelf 


cannot avoid this leaſe z for he hath —_ to do with the entail 


and the conuſee cannot avoid it, becauſe he is a ſtranger to the 
entail, which could not be transferred to him by the fine, but only 
be extinguiſhed as an eſtate-tail z and the ſtatute de donis helps 
only the iſſue and thoſe in reverſion or remainder ; and though the 
fine carried likewiſe the remainder in fee, and after the death of 
the wife the entail was not in ez, but determined; yet this was 
only between the conuſor and conuſee; for as to the feme, and 
all ſtrangers, the eſtate- tail continues ſo long as there is any iſſue, 
and no diverſity when the fine of the iſſue is precedent to the leaſe, 
and where ſubſequent ; for the leaſe is good againſt all but thoſe 
who were aided by the ſtatute de donis; and when the ifſue in tail by 
hisown act hath extinguiſhed or barred the eſtate-tail, and deſtroyed 
the privity, the leaſe continues good and unavoidable fo long as 
any of the iflue in tail are in being : and if the feme in this caſe, 
after the fine levied by the iſſue, had made a feoffment in fee, and 
died, the feoffee ſhould have held the land againſt the iſſue and his 
conuſee, ſo long as there were any iſſues in tail. And if tenant in 
tail makes a leaſe for years, and after levies a fine to him in the 
reverſion, and dies, leaving iſſue, though in this caſe he in rever- 
ſion ſhall be in of his antient reverſion, yet he ſhall not avoid the 
leaſe during the lives of the iſſues in tail; for as to ſtrangers, the 
eſtate-tail hath continuance in right, though as to other purpoſes 
he ſhall be in of an eſtate in fee; and therefore the difference be- 
tween this and Sir George Browy's caſe is, that the leaſe there for 
three lives was a diſcontinuance, and then 11 H. J. c. 20. gives 
title of entry to him to whom the intereſt after the death of the 
feme ſhould appertain to avoid it; but here this leaſe for years was 
no diſcontinuance, nor at all within that ſtatute ;z and then it re- 
mains at common law, where none but the iſſue in privity of the 
eſtate- tail, or thoſe in reverſion or remainder, ſhall avoid it; and 
here the eſtate-tail, as to all ſtrangers, hath continuance, and then 
the iſſue cannot avoid it, becauſe he hath no eſtate-tail ; nor the 
conuſee, becauſe a ſtranger to the entail ; and ſo the leaſe remains 
abſolute and unavoidable. . 

If tenant in tail makes a future leaſe, and dies before ir is to 
commence, ſuch leaſe is merely void, without more circumſtances ; 
but the iſſue in tail has his election to make it good by accepting 
the rent, or by diſtraining and ayowry, which amounts to an ad- 
mittance of the leaſe, and ſo eſtops and concludes the ifſue to deny 
it; ſo that the election of the iſſue in that caſe is only to ſupport 
and make good the leaſe of ſome act of his own concluſion, and 
not an election to avoid it by his own act, becauſe there is no ſuch 


act neceſſary ; for the law eſteems it void ip/o facto by the death 


of 1 tenant in tail, unleſs the iſſue doth by ſome act make it 

good. | 
Where leaſes are voidable only, the ſame may in ſome caſes be 
avoided by one perſon, and yet revived and made good by another, 
and in ſome caſes an avoidance of ſuch leaſes by one perſon con- 
D 3 cludes 
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cludes all others to revive or ſet them up again; wherein the di- 
verſity is between thoſe who at the time of the avoidance have the 
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* abſolute fee and inheritance in them, and thoſe who have only a 3 
— and particular eſtate or intereſt therein. a 'S 

2.0. 35. Therefore, if tenant in tail, or biſhop, make a leaſe for years } 
Lito not warranted by the ſtatute, ſo that the iſſue in tail or ſucceſſor Wal 
* may avoid them, if during theſe leaſes tlie temporalities come into | 


the hands of the king by the vacancy of the biſhoprick, or the 
wardſhip of the ifſue, and his lands come to the king, or any other, 
upon the death of the tenant in tail, by reaſon of a tenure by 
knight's ſervice; in theſe caſes the king, or other guardian, may 
avoid theſe leaſes in right of the biſhoprick or iſſue, whether made 
| by the anceſtor within age, or by the ward himſelf ; but yet the 
þ 1 ſucceſſor, or iſſue, when they come to the actual poſſeſſion of 
4 theſe lands themſelves, may by the acceptance of the rent, c., 
= and wayer of the poſſeſſion, re-eſtabliſh and ſet up ſuch leaſes 
again: ſo, where the king for his primier ſeifin avoided a leaſe for 
wer made by a tenant in tail, yet it was adjudged, that after 
livery had, the iſſue in tail had election either to defeat or abide 
by ſuch avoidance; and therefore if he accepted the rent from 
| : the lefſee, and waved the poſſeſſion, this ſet up the leaſe again. _— 
| if 9 Co. g. SO, if the wife of tenant in tail being endowed of thoſe lands, 
HART Co, Lit. avoids a leaſe made by her huſband during the coverture, for thirty Wn 
f 10 or forty years, yet after her death the iflue in tail, by acceptance X 
1 of rent, and waver of the poſſeſſion, may ſet up ſuch leaſe again. 
5 "Wy 7 Co. 9. So, if tenant in tail makes a leaſe for thirty or forty years, ren- 
Wal Ooab. 325. dering rent, and dies without ifſue, his wife privement enſcint with 
„ a ſon, and the donor enters, and as to himſelf avoids the leaſe; 
then the ſon is born, and the leſſee re- enters; the ſon at full age 
1 may either afhrm or avoid ſuch leaſe, as he thinks fit; for the leaſe 
Wi 1.7 | was not abſolutely determined or avoided, more than the eſtate. 
Wit tail itſelf, out of which it was derived, but only fecundum quid, and 
11 . ſubject to be ſet up again upon the birth of the iſſue, which re- 
1 vived the eſtate- tail; but if ſuch leaſe were made by the tenant in 
14 tail before marriage, rendering rent, and then he marric d and 
oth died, leaving his wife privement enſciut, and the donor enter and 
as to himſelf avoids the leaſe, vet if the wife be after endowed; 
the leaſe is revived as againſt her, becauſe her eſtate is guodam 
modo a continuance of the eſtate- tail of the huſband, and therefore 
revives all charges made by him before the marriage. But if the 
wife be after delivered of a ſon, and die, now the jſſue may again 
avoid that leaſe or affirm it, as he thinks fit ; or if ſuch leaſe were 
made after marriage, and the wife, being endowed thereof, avoid 
that leaſe, yet after her death the iſſue in tail may revive it; for in 
all theſe caſes the avoidance of ſuch leaſes being only by thoſe, 
who had a temporary eſtate or intereſt in the land, cannot bind 
1 thoſe who ſucceed to the inheritance thereof, but that they may, 
q | if they think fit, re-eſtabliſh and ſet up ſuch leaſe again, which, as 
l to them, was at firſt only voidable, and not abſolutely void. | 
100. 8. a. But if a woman be endowed of an advowſon, which was appro- 


2 = priated, during the coverture, and ſhe preſent, and her preſentee 
a 7 . preſen | 
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be admitted, inſtituted and inducted, though the incumbent dies 
during the life of the dowereſs, yet is the appropriation defeated 
and diſſolved for ever; becauſe the incumbent, who came in by 
her preſentation, had the whole fee and eſtate in him, as much as 
any incumbent ever can have, and, conſequently, there can be no 
reverſionary or contingent intereſt left to revive the appropriation : 
but if the wife in this caſe had died before any preſentation, then 
the appropriation had remained untouched ; for then nothing had 
been done to defeat or alter it, and make it preſentable ; for the 
actual preſentation only defeats and diſſolves the appropriation, 
not the bare power of preſenting, without it be reduced into 


execution. 


= 


(E) Of Leaſes for Lives or Years by Eccleſiaſtical 
Perſons: And herein, 


1. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Statutes, with ſome 
general Obſervations on them. | 


| AS to leaſes made by eccleſiaſtical perſons, by the .common 


law, we ſhall but briefly obſerve, that all eccleſiaſtical per- 
ſons had in former times as full power and authority to leaſe, 
grant, or alien their poſſeſſions, as temporal perſons had, that is, 
if the grant, &c. made by a fole corporation was with the con- 
ſent of others, whoſe confirmation was in ſuch caſe neceſſary; 
for rhough deans and chapters, maſters and fellows of colleges, 


We maſters and brethren of hoſpitals, and ſuch like corporations ag- 


gregate, might of themſelves alone, without the conſent or con- 
firmation of any, have made long leaſes for lives or years, or gifts 
in tail or fee, at pleaſure; yet biſhops, deans, &c. friſed in right 
of their biſhopricks, deanries, &c. ſo archdeacons, prebendaries, 
parſons, vicars, if they aliened or leaſed, muſt have had the con- 
lent and confirmation of others, that had the power of confirm- 
ing in that behalf, and then their grants, Sc. were as good as 
thoſe made by aggregate corporations, 

But the law, as to the capacity of elergymen in granting, leaf- 
ing, Cc. being greatly altered by divers acts of parliament, and 
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thoſe not a little intricate and perplexed, it will be neceſſary to ſet 


down the ſtatutes themſelves, to render the caſes reducible to 
them more clear and intelligible. | 
The firſt ſtatute concerning leaſes by eccleſiaſtical perſons, 
which is alſo the only ſtatute that gives directions concerning leaſes 
by tenant in tail, or huſbands ſeiſed of. lands in right of their 
wives, is 32 H. 8. c. 28. which provides as followeth : «© Where- 
« as un numbers of the king's ſubjects have heretofore taken 
s leaſes of lands, tenements, and other hereditaments, for term 
of years, and divers of them for term of life, and have given 
* and paid great fines and ſums for the ſame, and alſo been at 
great colts and charges, as well in and about great reparations 
D 4 « and 


32 H. N. 
c. 28. 
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tt and buildings upon their ſaid farms, as otherwiſe concerning 
« their ſaid farms; yet notwithſtanding the ſaid farmers, after 
« the deaths or reſignation of their leſſors, have been, and be 
6c daily, with great cruelty, expulſed and put out of their ſaid 
« farms and takings by the heirs or ſucceſſors of their ſaid leflors, 
t or by ſuch perſons as have intereſt therein, after the deaths or 
&« reſignations of their ſaid leſſors, by reaſon of privy gifts of en- 
ce tail, or for that the leſſors had nothing in the lands, tenements, 
& or other hereditaments ſo letten at the time of the leaſes there- 
« of made, but only in the right of their wives, or ſuch other 
& like cauſe, to the great impoveriſhment, and in a manner utter 
« undoing, of the ſaid farmers; for reformation whereof, be it 
cc enacted, Sc. That all leaſes to be made of any lands, tene- 
« ments, or other hereditaments, by writing indented, under 
te ſeal, for term of 78 or for term of life, by any perſon or 
« perſons, being of full age of twenty-one years, having an 
« eſtate of inheritance either in fee-ſimple or fee-tail, in their 
« own right, or in right of their churches and wives, or 
F jointly with their wives, of an eſtate of inheritance, made be- 
6c Es e coverture or after, ſhall be good and effectual in the 


cc law againſt the leſſors, their wives, heirs, and ſucceſſors, and | $ 0 


ct every of them, c. Provided that the ſaid act ſhall not ex- 
4 tend to any leaſes to be made of any manors, lands, tene- 
« ments, or hereditaments, being in the hands of any far 
« or farmers, by virtue of an old leaſe, unleſs the ſame old leaſe 
tc be expired, ſurrendered, or ended, within one year next after 
& the making of the ſaid new leaſe; nor ſhall extend to any 
« grant to be made of any reverſion of any manors, lands, tene- 
4 ments, or hereditaments, nor to any leaſe of any manors, 
te lands, tenements, or hereditaments which have not moſt com- 
e monly been letten to farm, or occupied by the farmers there- 
« of, by the ſpace of twenty years next before ſuch leaſe thereof 
& made; nor to any leaſe to be made without im nt of 
c waſte; nor to any leaſe to be made above the number of t 
& one years or three lives at the moſt, from the day of the making 
« thereof; and that upon every ſuch leaſe there be reſerved yearly, 
« during the ſame leaſe, due and payable to the leſſors, their 
$ heirs and ſucceſſors, to whom the ſame lands ſhould have come 
44 after the deaths of the leſſors, if no leaſe had been thereof 
« made, and to whom the reverſion thereof ſhall appertain, ac- 
* cording to their eſtates and intereſts, /o much yearly farm or rent, 
& or more, as hath been moſt accuſtomably yielden or paid for 
« the manors, &c. ſo to be letten within twenty years next be- 
« fore ſuch leaſe thereof made; and that every ſuch perſon or 
« perſons, to whom the reverſion of ſuch manoxs, &c. ſo to be 
« fetten ſhall appertain, as is aforeſaid, after the deaths of ſuch 
« leſſors, or their heirs, ſhall and may have ſuch like remedy 
„ and advantage, to all intents and purpoſes, againſt the leſſees 
« thereof, their executors and aſſigns, as the ſame leſſor ſhould 
« or might have had againſt the ſame leſſees; Provided alſo, that 
« this act extend not to give any liberty or power to any perſon 
; | | «K £9 
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ce to take any more farms, leaſes, or takings, of any manors, 
« gc. than he ſhould or might lawfully have done before the 
making of this act; nor extend to any liberty or power to an 

&« parſon or vicar of any church or vicaridge, for to make any lea 

tc or grant of any of their meſſuages, lands, tenements, tythes, 
« profits, or hereditaments, belonging to their churches or vi- 
« caridges, otherwiſe, or in any other manner, than they ſhould 


41 


or might have done before the making of this act.“ 


This act extends only to ſole corporations, as biſhops, deans, 10 Co. 60.2. 
Ec. but as to corporations aggregate, as deans and chapters, &c. 
though they be ſeiſed in right of their churches, this is no enabling 
ſtatute ; for they, by the conſent of the major 23 them, 
might have made any leaſes or grants of their e without 
limitation before this ſtatute, and ſo they might have done after, 


till by other ſubſequent ſtatutes they were reſtrained, this 


merely enabling, and not at all reſtraining them; and though by 

this — the ſole corporations before mentioned could not, 

without the ent and confirmation of others, have made leaſes 

for three lives, pr twenty-one years, with confirmation they 

might have made longer leaſes, or abſolute alienations, of any of 

their poſſeſſions; and therefore to reſtrain biſhops, and other ee- 
cleſiaſtical perſons, were the ſtatutes of 1 & 13 Elia. made, which Moor, 105. 
are as follow: * 

For the reſtraining of biſhops, the 1 Elia. c. 19. ſays, © That all () This f- 
ce Fil. grants, feoftments, fines, and other conveyances, or eſtates dur, — 
from the firſt day of this preſent parliament had, made, done, — — 
c or ſuffered, or to be had, made, done, or ſuffered, by any er of grant. 
* archbiſhop or biſhop of any honours, caſtles, manors, lands, un be 
« tenements, or other hereditaments, being parcel of the poſſeſ- — 
« ſions of his archbiſhoprick or biſhoprick, or united, appertain- ſucceſſors, 
« ing or belonging to any of the ſame, to any perſon (other than e little 
* the (a) queen, her heirs and ſucceſſors), whereby any eſtate that many 
„ ſhould or might paſs from the archbiſhop or biſhop other than eftates were 
« for term of twenty-one years, or three lives, from ſuch time the ed 
« as any leaſe, grant, or aſſurance ſhall begin, and whereupon — 4 
** the old accufiomed yearly rent, or more, ſhall be reſerved payable that he 
« yearly during the ſaid term of twenty-one years, or three lives, — a 


„ ſhall be utterly void; any law, cuſtom, &c. notwithſtanding.” a7 9 
event 


. 4 pr 
which was the Ratute 1 Jac. 1. g. 3+ made, which diſables all archbiſhops and biikops from granting 
any of their poſſeſſions to the king, his heirs or ſucceſſors, and makes all ſuch leaſes, grants, &c. to the. 
king, his heirs or ſucceſſors, utterly void and of none effect. 11 Co. 71, Gibſ. Codex. 679. 


The ſtatute which difables all other eccleſiaſtical perſons is 
13 Flix. c. 10. which is as followeth : „And for that long and 
, unreaſonable leaſes made by colleges, deans and chapters, par- 
& ſons. and vicars, and others, having ſpiritual promotions, be 
« the chiefeſt cauſes of the dilapidations and the decay of all 
% ſpiritual livings and hoſpitality, and the utter impoverithing of 
“all ſucceſſors, incumbents of rhe ſame; be it enacted, That 
* from henceforth all leaſes, gifts, grants, feoffments, convey- 

* ances, 
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ec ances, or eſtates, to be made, had, done, or ſuffered, by any 

„ maſter and fellows of any college, dean and chapter of an 

\ © cathedral or collegiate church, maſter or guardian of any hof. 

4c pital, parſon, vicar, or any other, having any ſpiritual or ecele- 
« ſiaſtical living, or any houſe, lands, tythes, tenements, or other 
ic hereditaments, being any parcel of the poſſeſſions of any ſuch 
« college, cathedral, church, chapel, hoſpital, parſonage, vica- 
« ridge, or other ſpiritual promotion, or any ways appertaining 
« or belonging to the ſame, or any of them, to any perſon or 
« perſons, bodies politick or corporate, (other than for the term 
ic of twenty-one years, or three lives, from the time as any ſuch 
« Jeafe or grant hall be made or granted; whereupon the accu/- 
« tomed yearly rem, or more, ſhall be reſerved and payable yearly 
« during the ſaid term, ) ſhall be utterly void and of none effect, 
« to all intents and purpoſes whatſoever; any law, cuſtom, &c. 
« notwithſtanding : Provided, Wc. that nothing herein extend to 
« make good any leaſe, or other grant, to be made by any ſuch 
ce college or collegiate church within either or both the univerſi- 
« ties of Oxford and Cambridge, or elſewhere, within the realm 
* of England, for more years than are limited by the private ſta · 
« tutes of the ſame college: Provided alſo, that this act ſhall not 
« extend to any leaſe hereafter to be made, upon ſurrender of any 
cc leaſe — made and now continuing, ſo that the leaſe to 
« be made do not contain more years than the reſidue of the 
« years of the former leaſe, now continuing, ſhall be at the time 
« of ſuch leaſe hereafter to be made, nor any leſs rent than is 
& reſerved in the ſaid former leaſe.” > 


5 co. a. On theſe ſtatutes we ſhall obſerve, x. That the ſtatute of 1 liz. 
— 76. c. 19. is but a private or particular ſtatute, and muſt be ſpecially 
Oe —— pleaded, elſe the court will take no notice of it; but 13 Eliz, 


112. 2 Roll. c. 10. is a general law, whereof the judges are bound ex officia 
_ — to take notice, though it be not pleaded,” becauſe it extends to all 
Velv. 366. eccleſiaſtical perſons whatſoever, except biſhops, who were before 


Mod. 205 provided for by the 1 Eliz. c. 19. ' 


2 Mod. 56. | 
5 Co. 15. b. 2. It has been adjudged and holden in parliament, that the king 


Rol. Als. was bound by 13 Elia. c. 10. though not named, becauſe the 
358. Roll. ſtatute was general and for the publick good: but for ſome time 
Rep. 151. the law was holden otherwiſe; and therefore, where a leaſe was 
made to the king by a dean and chapter, and the king had aſſigned 
it over, after that the law came to be holden that the king was 
bound, the aſſignet᷑ had his leaſe made good to him in Chancery 
againſt the ſtatute, becauſe he could not know the law in a mat- 
ter ſo dubious. | | | ' 

3. That all leaſes made according to 13 Eliz. c. 10. by 
ramp. 417+ any ſingle corporation, if not warranted likewiſe by 32 H. 8. 
c. 28. muſt be confirmed by thoſe who by law are to confirm 
the ſame, 

4. That theſe ſtatutes of 1 Eliz. c. 19. and 13 Eliz. c. 10, 
amp. 415- are merely reſtraining, ſo that though biſhops, and other eccleſi- 

aſtical perſons, might, with the confirmation of thoſe required 


by 
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by law, have made any leaſe or perpetual grant, yet now no con- 
firmation whatever will make them good for above three lives or 
twenty-one years. | | 

5. That no leaſe by an archbiſhop or biſhop for three lives, or 
twenty-one years, made according to the exception of 1 Elz. 

19. is good to bind the ſucceſſor, if it be not in every thing 
purſuant to 32 H. 8. c. 28. unleſs it be confirmed by the dean 
and chapter; for leaſes for twenty-one years, or three lives, be- 
ing only exempted and taken out from the general diſability im- 
poſed on biſhops by the firſt part of the act, receive no ſanction 
at all from that act, but as they are taken out to reſt upon 32 H. 8. 
c. 28. and therefore though they are for twenty-one years, or 
three lives, yet if part of the land were. not in poſſeſſion, or if 
the old leaſe were not ſurrendered or expired within one year be- 
fore the new leaſe made, or in any other reſpect, ſuch new leaſe 
was not warranted by 32 H. 8. c. 28. to bind the ſucceſſor, there 
muſt be the confirmation of the dean and chapter, becauſe at 
common law ſuch confirmation was neceſſary; and theſe leaſes 
not being warranted by 32 H. 8. c. 28. which is the only ſta- 
tute that enables biſhops ſolely to make leaſes to bind their ſuc- 


ceſſors, remain at common law, and by conſequence, without 


| confirmation, are voidable by the ſucceſſors as much as if they 
were made for one hundred years or lives, 


6. That 13 Eliz. c. 10, hath been always conſtrued largely 


and beneficially to prevent all inventions and evaſions againlt the 
true intent thereof; therefore, where the ſtatute ſays, maſter and 
fellows of any college, yet it hath been often held, that be the 
college incorporated by that name, or by the name of warden and 
fellows, or warden and ſcholars, or warden, fellows, and ſcholars, 


or maſter, fellows, and ſcholars, or maſter and ſcholars, or pro- 


voſt, fellows, and ſcholars, or by any other name of corporation, 
and be the college temporal for the adyancement of the liberal 
arts and ſciences, or mere ecclefaſtical or mixt, that all theſe are 
within the reſtraint of this act. So where the ſtatute ſays maſter 
or wardens of any hoſpital, be the hoſpital incorporated by any 


other name, and be it a ſole corporation, or corporation aggregate 


of many, yet the ſtatute extends to them. 

The next ſtatute that made any alteration in theſe things was 
14 E/iz. c. 11. which as to houſes in cities and towns is as fol- 
loweth : „ Whereas in an act made 13 Hliz. c. 10. there is one 
* branch to avoid certain leaſes to be made by maſters and fel- 
« lows of colleges, deans and chapters of cathedral or collegiate 
“ churches, maſters or guardians of any hoſpital, or by any other 
6 parſon or vicar, or any other having any ſpiritual or ecclefiaſti= 
* cal living; be it enacted, That the ſaid branch, nor any thing 
be therein contained, ſhall not extend to any grant, aſſurance, or 
* leaſe of any houſes belonging to any perſons or bodies politick 
Vor corporate aforeſaid, nor to any grounds to ſuch houſes ap- 
« pertaining, which houſes be ſituate in any city, borough, town 
* corporate or market-town, or the ſuburbs of any of them ; but 
F that all ſuch houſes and grounds may be granted, demiſed, and 

| | L aſſured, 


14 Flis. 
C. 11. 8 17. 
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ce aſſured, as by the laws of this realm and the ſeveral ſtatutes 
cc of the ſaid colleges, cathedral churches, and hoſpitals they law- 
« fully might have been before the making of the ſaid ſtatute, or 
« lawfully might be, if ſuch ſtatute were not, fo always that ſuch 
« houſe be not the capital or dwelling-houſe uſed for the habita- 
10/7198 « tion of the perſons aboveſaid, nor have ground to the ſame 
114 ce 8 above the quantity of ten acres: provided that no 
« leaſe ſhall be permitted to be made by force of this act in re- 

<« yerſion, nor without reſerving the accuſtomed yearly rent at 
cc the leaſt, nor without charging the leſſee with the reparations, 
« nor for longer term than for forty years at the moſt ; nor any 
« houſes thall be permitted to be aliened, unleſs in recompence 
« thereof there ſhall be, afore, with or preſently after ſuch alien- 
& ation, a good and ſufficient aſſurance made in fee- ſimple ab- 
« ſolutely to ſuch colleges, houſes, bodies politick or corporate, 
c and their ſucceſſors, of lands of as good value, and of as great 
« yearly value at the leaſt, as ſo ſhall be aliened; any ſtatute to 


— — . — 
— Rr 


ZR 


2e 


— 


— 
— — — _ 


— — 


7 - 


—=— — - - 
7 ”- 3 — —— — — 
= CY > ——— — - - 
l — —2 — 2 
ZI I EEE. Cm l £ 


| in ec the contrary notwithſtanding.” F: 
— 10 Comp. In- Note; This ſtatute makes no alteration of the ſtatute 1 Elz. 
. cumb. 423. c. 19. nor has any relation to it, but only to the ſtatute 13 Elix. BH 
M c. 10. and therefore gives no power to biſhops to let houſes, 2 
h q | otherwiſe than according to 1 Elia. c. 19. | 

10 1 Cro. Es. Note alſo; That this itatute need not be found by verdict, being 

11 FS ... I law. | | 
. y this ſtatute it is expreſsly provided, that no leaſe ſhall 


de made of ſuch houſes in reverſion; but by 13 Eliz. c. 10. 
no reſtraint being made of ſuch leaſes, it was found neceſſary 
to provide ak them by another ſtatute, viz. the 18 Eliz. 
c. 11. 

| 28 EN. Which reciting, that ſince the making of the 13 Elia. c. 10. 
. . oo divers eccleſiaſtical and ſpiritual perſons, and others having ſpi- 
[, 43 Eis. ritual or eccleſiaſtical livings, have from time to time made leaſes 
| Note: This for term of twenty-one years, or three lives, long before the expira- 
1 dune, tion of the former years, contrary to the true intent and meaning 
15 4 Co. 76. Of the ſaid ſtatute; © Be it therefore enacted, That all leaſes to 
„ 220. 2 Roll. «© be made by any of the ſaid eccleſiaſtical, ſpiritual, or collegiate 
i Abr. 465. « perſons, or others, of any of the ſaid eccleſiaſtical, ſpiritual, 
« or collegiate lands, tenements, or hereditaments, whereof any 
Wo. « former leaſe for years is in being, not to be expired, ſurren- 
1 « dered, or ended within three years next after the making of 
"08 „ any ſuch new leaſe, ſhall be void, fruſtrate, and of none effect, 
„ c and that all and every bond and covenant for renewing or mak- 
1 « ing of any leaſe, or leaſes, contrary to the true intent of this 
| M « act, or of the ſaid act made in the ſaid 13th year, ſhall be ut- 
„ « terly void z any law, ſtatute, &c, Provided that this act, nor 
= „ any thing therein contained, ſhall extend or be prejudicial to 
120k | « make fruſtrate or void any leaſe or leaſes heretofore made by 
„ , & any of the ſaid ſpiritual or eccleſiaſtical perſons, or any of 
TR « them; but that the ſame, and every of them, are of the like 
14 « force and effect as they, or any of them, were before the 
„ * m k ng of this preſent ſtatute,” 
Ul | The 
11 
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Leaſes and Terms for Pears, 


14 Eliz. c. 11. 2 at large as to houſes in cities, without 
leaſes, or any bonds or covenants concerning 
them; for as to ſuch houſes the ſtatute of 14 Elia. c. 11. is anew 
law, and ſets looſe the 13 Elia. c. 10. therefore, where an action of 
covenant was brought againſt the Dean of Lincoln and one of the 
prebendaries, upon a covenant made by the Dean and Chapter, b 
their ſpecial names jointly and ſeverally, to make a leaſe of a hou 
in London, though it was argued to be void upon the ſtatute 
18 Elia. c. 11. that ſtatute extending only to 13 Elia. c. 10. and 
not to the 14 KEliz. c. 11. which, as to houſes in cities, repealed 
13 Elia. c. 10. and makes all leaſes thereof good, ſo they do not 
exceed forty years, &c. and are not made in reverſion, which was 
not prohibited by 13 Elia. c. 10. Alſo, the ſtatute 14 El. c. 11. 
forbids alienations of ſuch houſes, except there be full recompence 
given to the Church at the ſame time, ſo as with ſuch recompence 
they may alien ſuch houſes in fee, which was not permitted by 


45 


13 Eliz. c. to. and it was adjudged accordingly. And it is (a) (a) 1 Vent. 


ſaid, the reaſon of repealing 13 Elia. c. 10. as to houſes in market 
towns, was to make thoſe places more populous. | 

But to avoid the force of thoſe ſtatutes of 13 Elia. c. 10. and 
18 Eli. c. 11. and the clauſe making void bonds and covenants 
againſt them, a contrivance was ſet on foot to this effect: the Dean 
and Chapter of Windſor, in the 35th year of Elia. made an agree- 
ment among themſelves by lots to have an afſurance of a leaſe to 
each of de, of certain part of the poſſeſſions of their Church; 
and after the lots caſt, whereby every one knew his own leaſe, they 
executed the aſſurance in this manner : the corporation enters into 
an obligation of 500/. to every canon that was to have a leaſe, and 
the payment limited to be within a ſhort time before the expiration 
of the old leaſe in being, and the canon the ſame day entered into 
an —_— to pay he College 510/. at the ſame time, if they 
did make a leaſe according to a ſcheduls annexed, which ſchedule 
was verbatim the demiſe agreed to be made; and it was farther 
proved, that the intent and agreement betwixt them was, that one 
500 J. ſhould be ſtopped for the other 500 J. and that the corpo- 
ration ſhould have only the 10 /. for the leaſe ; which matter being 
diſcloſed in Chancery, the Lord Keeper Egerton made a decree, that 
the obligation of 500/. made by the Dean and Canons to each 
canon was void by 18 Eliz. c. 11. and in the ame caſe a prece- 
dent was ſhewn between Fry and the Dean and Canons of Wells, 
decreed 44 Elia. in Chancery, which was thus: Fry gave to the 


Dean and Canons of Wells 10001. and took an obligation of 


2000 /., with condition to repay the 1000 /., and for non-payment 
brought an action of debt againſt the Dean and Prebendaries, 
and obtained a judgment, and made a defeaſance thereof, that if 
they make a leaſe to him of land then in leaſe to Sir Amias Pau- 


245+ 


Moor, 78 
Dean _ 4 
Canons of 
Windſor v. 
Sir Gilbert 
Perwin. 


{ett for fifteen years to come, then the judgment ſhould be void; 


and the truth of the eaſe was, that the 1909 J. was paid, and 6007. 
| thereof 
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Leaſes and Terms for Years, 


thereof dmployed in payment of tenths due by the Church; yet by 
the opinion of Popham, Anderſon, and Periam, it was decreed itt 
Chancery, that the judgment was void by 18 Elia. c. 11. which 
makes vbid bonds and covenants for making leaſes againſt that 
ſtatute of 13 Klia. c. 10; but by way of arbitrameut they awarded 
to Fry the 600 J. that was paid and employed in the affairs of the 
Church, and after the 43 #/iz. c. g. $8. was made to extend to 


Judgments in ſuch caſes. 


Another ſtatute concerning leaſes made by colleges in the two 
Univerſities, and the colleges of Wincheſter and Eaton, is 18 Elia. 
c. 6. which adds one thing more, as followeth: „ That no 
ce maſter, provoſt, preſident, warden, dean, governor, rector, or 


. & chief ruler of any college, cathedral church, hall, or houſe of 


&« learning in any of the univerſities of Cambridge and Oxford, nor 
te — provoſt, warden, or other head oſſicer of the colleges of 

incheſter or Eaton, nor the corporation of any of the ſame, 
« by what title, ſtile, or name ſoever they now be, ſhall or may be 
« called, after the end of this pręſent ſeſſion of Parliament, ſhall 
« make any leaſe for life, lives, or years, of any farm, or any their 
cc lands, tenements, or other hereditaments, to the which any 
tc tythes, arable land, meadow, or paſture doth or ſhall apper- 
cc tain, except that the one-third part at leaſt of the old rent be 
© reſerved in corn for the ſaid colleges, cathedral churches, halls, 


* and houſes, that is to ſay, in good wheat after the rate of 6 s. and 


& 85. the quarter, or under, and good malt at 5 s. the quarter, or 
cc under, to be delivered yearly upon a day prefixed at the ſaid col- 
« leges, cathedral church, halls, or houſes ; and for default thereof 
cc to pay the ſaid colleges, cathedral church, halls, or houſes, in ready 
c money, at the election of the ſaid leſſees, their executors, admi- 
tc niſtrators, and aſſigns, after the rate of the beſt wheat and malt in 
« the market of Cambridge, for the rents that are to be paid to the 
cc uſe of the houſe or houſes there, (and ſo for Oxford and Wins 
& cheſter, in totidem verbis,) and in the market of Windjor for the 
« rents that are to be paid to the uſe of the houſe or houſes at 
c Eaton, is or ſhall be ſold the next market day before the ſaid 
« rent ſhall be due, without fraud or deceit; and that all leaſes 
© otherwiſe hereafter to be made, and all collateral bonds or 
ic aſſurances to the contrary by any of the ſaid corporations, ſhall 
be void in law to all intents and purpoſes; the ſame wheat, 
« malt, or money coming of the ſame, to be expended to the uſe 
tc of the relief wr the commons and diet of the ſaid colleges, ca- 
tc thedral church, halls, and houſes only, and by no fraud or colour 
« let or ſold away from the profit of the ſaid colleges, cathedral 
&« church, halls, and houſes, and the fellows and ſcholars in the 
« ſame, and the uſe aforeſaid; upon pain of deprivation of the 
& governor and chief rulers of the ſaid colleges, cathedral church, 
66 halls, and houſes, and alFother thereunto conſenting : but this 
cc act, or any thing therein contained, ſhall not extend or be in 
« any wiſe prejudicial to any leaſe to be made of a barn called 
&« Munchen Barn, with a certain portion of tithes riſing, growing, 
& and being in the pariſh of Seuthweek in the county of . — 

| „ being 
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Leaſes and Terms for Years. 47 : 


10 being parcel of the poſſeſſions of Maudlin College in Oxford, fo 

« that the term demiſed in and by the ſaid leaſe exceed not the 

«© number of ten years from and after the feaſt of $f. Michael the 

« Archangel next coming, neither ſhall this act extend to any leaſe 

« to be made by the preſident and ſcholars of the college of St. 

« John Bape in Oxford, to any heir male of Sir Thomas White, 

« founder of the ſaid college, which leaſe ſhall be made accord- \ 
« ing to the meaning of the foundation and ſtatutes of the ſaid 

« college, of the manor of Fifie/d, and no other hereditaments.” 

In the conſtruction of this ſtatute it hath been holden, that it Leon. 306. 
is a private act, becauſe it concerns only thoſe particular places; . 
and therefore muſt be pleaded or given in evidence, or found by 
a jury, otherwiſe the court is not bound to take notice of it. 

Alſo it is ſaid, that in a declaration upon a leaſe made by any Leon. 306. 
of theſe colleges it ought to be ſhewed, that the corn was reſerved 333 
according tothe ſtatute z otherwiſe this may be good cauſe to move (aj — 
in arreſt of judgment; but of this it may be doubted; for in the cafe itſelf, 
caſe itſelf, cited in Leon (a) for that purpoſe, it appears that that — ag 
exception was diſallowed ; for though it does not appear in the tion was, 
declaration that corn was reſerved, yet it may be that it was re- chat this was 
ſerved in the leaſe; and if not, yet the other party ought to ſhew gt found by 


. * * * the ſ cial 

it; and therefore the exception to the declaration fox not ſhewing — 

it was diſallowed. the reference 
to the caſe, 


Leon. 333-, the objection is ſtated to be as in the text; but that reference is faulty in another 
reſpeR, inaſmuch as it ſtates the judgment to have been arreſted for this reaſon. ] , 


By the ſtatute 22 Car. 2. c. 11. $61. it is enacted, “ That for 
ever hereafter the mayor, commonalty, and citizens of London 
« may and ſhall have a market, to be kept three or four days in 
„the week, as to them ſhall ſeem convenient, upon the ground 
© now ſet out by the aſſent of the dean and chapter of the ca- 
thedral church of St. Paul, London, for a market- place within 
Newgate, and that the ſaid dean and chapter ſhall make and 
give one or more leaſe or leaſes of the ſaid ground to the ſaid 
mayor, commonalty, and citizens, and alſo of the wall of the 
ſaid church-yard, abutting ſeverally upon Patern:fter-row and 
the Old Change, for the term of forty years, reſerving the year- 
« ly rent of four pounds for the ground of the ſaid market-place, 
* and two-pence for every ſaperbicial foot of the ground or ſoil of 
© the ſaid wall, as it is now ſet out by the ſurveyors of the city 
« and of the ſaid dean and chapter, and ſo from forty years to 
« forty years for ever, at the like yearly rent, and one year's rent, 

| © after the rates aforeſaid, to be paid by way of fine for each of 
the ſaid grounds reſpectively, upon the making every new leaſe 
thereof; which ſaid leaſe and leaſes ſhall be goed and effectual 
ein the law, as againſt the dean and chapter, and their ſucceſſors, 
anch all perſons claiming by, from, or under them, and that no 
&* houle, ſhed, or other building, ſhall ſtand, or hereafter be erect- 
ed and fixed upon the faid market-place, other than the market- 
« houſe already built with the conſent of the ſaid dean and chap- 
<« ter; any thing in this or any other act to the contrary not- 
| % withſtand- 
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© themſelves, nor let ſuch leaſe or leaſes as may 


Leaſes and Terms for Hears. 


« withſtanding.” © And whereas the ſaid parſons or vicats, or 
ec ſome of them, (within the ſaid city of London,) are intereſted in 
« ſeveral glebe lands or grounds, the which they cannot rebuild 
an encourage- 
c ment to others to rebuild the ſame ; be it enacted, That the ſaid 
« parſons and vicars, and every of them reſpectively, be em- 
„ powered, and are hereby empowered to let lach leaſe or leaſes 
1c of their ſaid glebe lands or grounds, with the conſent and ap- 
tc probation of the patron or patrons, and ordinary, for any term 
« not exceeding forty years, and at ſuch yearly rents, without 


“ fine, as can be obtained for the ſame.” 


443- 


Before we mention any caſes, or make any obſervations on the 
foregoing ſtatute, it may be neceſſary to take notice, that at com- 
mon law if a parſon had made a leaſe for years of his glebe-land, 
to begin after his death, or granted a rent-charge in that manner, 
and ſuch leaſe or grant were confirmed by the patron and ordinary, 
this would have bound the ſueceſſor of the parſon ; becauſe here 
was the conſent and concurrence of all perſons intereſted, and the 
leaſe or charge bound immediately from the perfeQing of the 
deed by the parſon, patron, and ordinary, though it was not to 
take eſte in poſſeſſion till after the parſon's death ; but now no 
confirmation whatever will make ſuch leaſe or grant good againſt 
the ſucceſſor, by reaſon of the ſtatutes made to avoid them. 

If a perſon obtain a grant to build houſes on church or college 
lands, and this be vt} (in caſe where confirmation is neceſ- 
ſary,) yet this grant is no alienation againſt the ſtatutes, but is 
only a covenant or licence, and nothing elſe ; for the ſoil remains 
in — grantor, and, by conſequence, the houſes built thereon are 
in him. 

If a pariſh be upon the deſign of incloſing lands, and a parſon 

have tithes in kind, and common for beaſts thereout, the Chancery 

— 8 him to take a quantity of ground elſewhere, in lieu 
of. 


So, where one had a leaſe of tithes in kind, it was ordered in 


Chancery, that a commiſſion ſhould go forth to ſet out other mea- 
dow and ground in lieu thereof; the reaſon of which caſes ſeems 
to be, cither for the prejudice the publick might ſuffer, if ſuch re- 
compence in no caſe ſhould be allowed, or c that the ſucceſlor 
of the parſon hath no injury thereby, being recompenced in other 
lands : fed guere, why an al of parliament in ſuch caſes ought not 
to be procured? for it ſhould ſeem the Chancery, as well as the 
other courts, are bound by all acts of parliament, which are po- 
ſitive laws, and have no liberty of breaking through them, upon 
any pretence of convenience or neceſſity, more than other courts. 

By the ſtatute of 14 Elia. c. 11. as appears before, all thoſe 
who were reſtrained by 13 Eliz. c. 10. have liberty given them 
to alien houſes in cities abſolutely, fo as at the time of ſuch alien- 
ation there be a recompence in lands given to them, and their ſuc- 
ceſſors, of as great value as the houſes aliened are; but this liberty 
of — upon ſuch recompence to be given, extends only to 


houſes; for as to lands they have no ſuch power, nor can they 
| | | exchange 


ns _— „ 
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Leaſes and Terms for Years. 
exchange them, to bind their ſucceſſors, upon any recompence 
whatſoever : and guere, whether ſuch houſe may be exchanged 
for lands of greater value, without licence, againlt the ſtatutes of 
mortmann ? | 
It is agreed, that corporations of mayor and commonalty, bailiffs Sid. 162. 

and burgeſſes, and ſuch other lay corporations, are out of all the 
beforementioned ſtatutes, and may make leaſes, and other eſtates, 
s they might ever have done, | 

It hath been adjudged, that a ſpiritual perſon not beneficed'is Deg. 135. 
not within the 21 H. 8. c. 13. which prohibits ſpiritual perſons Mich. 
rom taking leaſes to farm, c. for life, years, or at will, in their ; 
pwn name, or in the name of any other perſon or perſons to their Clagg and , 
aſe, Wc. |; Lampley> 

A leaſe being made to a ſpiritual perſon againſt 21 H. 8. c. 13. Dyer, 27, 
nd a bond or obligation taken for performance of covenants, —— 
he obligee brought an action of debt upon this bond, and had — 1 
udgment; which proves that the leaſe was not abſolutely void 
between the leſſor and leſſre, as the words of the ſtatute are; and 
hough in Dyer, where this caſe is reported, this is not mentioned 
d be any cauſe of the judgment; yet Periam in 1 Leon. held it to 
> the greateſt cauſe of the judgment: and ſo it appears to have 
en adjudged in another place; for the ſtatute inflicts a penalty 
10/. for every month that the clerk ſhall occupy ſuch farm, and 
erefore it cannot be void z but the leaſes made void by that 
atute are only thoſe which ſpiritual perſons before that act, or 
ter had, and before Michaelmas then next following were not 
argained, fold, or granted away. | 

In an action upon 21 H. 8. c.13. againſt x parſon for taking Bro. tie. 
rm, it is a good plea to ſay, non habuit ſeu tenuit ad firmam fen ſur le 
ntra formam flatuti ; and the defendant may give in evidence, * Would noe 
at the farm was for the maintenance of his houſe, c. accord» the general 
g to the proviſo in the ſtatute for that purpoſe *, 3 de- 
good, If not Bog ? 
Alſo, the writ grounded on this ſtatute ought to be gui tam for Bro. A 
king and party; and therefore a writ, which demanded the % leur. 
ole, was ruled not to be good. But the ſtatute need not be © 
entioned in the writ. 
By another act, intitled, An act for the erecting of hyſpitals, or 39 Ez. 
ding and working-houſes for the poor, it is (amongſt other things) © 5+ 82. 
dvided, That all leaſes, grants, conveyances, or eſtates to be 

de by any corporation ſo to be founded exceeding the number 
twenty-one years, and that in poſſeſſion, and whereupon the 

ſtomable yearly rent, or more, by the greater part of twenty 
rs next before the taking of ſuch leafe, ſhall not be reſerved, 
| yearly payable, ſhall be void. : 
As to the perſons who may be ſaid to be ſeiſed in right of their 4 Leon. gr. 
rches, ſo as to be impowered by the ſtatute of 32 H. 8, c. 28. to Aon and 
ke leaſes for three lives, or twenty-one years, to bind their ſucceſ- —— 
it appears to have been adjudged, that a prebendary, though he 250. War- 
eiled in right of his prebend, and not in right of his church, may Rufen and 
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others are ſeiſed in fee in right of their church, &'c., and han 


Rro. tit. 
Age,64. 80. 


therefore ſuch acts as are done by them in their politick capacity 


Co. Lit. 
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3Keb. 379. 


tent of the act to include and take in all but thoſe ſo excepted: 
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yet within the equity of that act make leaſes for three lives, or 
twenty-one years, to bind his ſucceſſor, obſerving the ſeveral quali 
fications required by the act; for the words of the act being general, 
all perſons having an eſtate of inheritance in right of their church, 
with a ſpecial exception of parſons and vicars only, ſhew the in. 


and Popham ſaid, that in Dr. Dale's caſe, for an houſe near $t, 
Paul's it was ſo adjudged, and ſo had been twice adjudged in hy 
experience; and Fenner ſaid, it was ſo adjudged in the cafe of 
treaſurer of a church. Beſides, prebendaries are eccleſiaſtical per 
ſons, for they are admitted and inſtituted, and have /ocum in — 
& wocem in capitulo. 

So likewiſe, it hath been adjudged, that a chancellor of a c 
thedral church may make leaſes for twenty-one years, or three 
lives, within this ſtatute, to bind his ſucceffor : ſo, of a treaſurer, 
archdeacon, and precentor ; for they are prebendaries, and more, 
for they are generally choſen out of the prebendaries, and har 
thoſe dignities ſuperadded or annexed. And though chancellon 
and treaſurers are in ſome ſort miniſterial, yet are they not inte 
minores ordines, as the oftiarii and vergers are, who are only ſer 
vants to carry candles and wax, keep the doors, &c., but the 


moreover theſe dignities ſuperadded. But a caſe was cited to han 
been adjudged in the Exchequer, that leaſes made by the chanten 
of St. Paul's muſt be confirmed]; for it was ſaid, they are not pro 
perly chanters, but ſinging men only, and mineris ordinis ; but the 
chanters, properly ſo called, precentors, &c. are majorts ordimi 
as the biſhop of Sarum, in right of his biſhoprick, is precents 
Anglie ; which ſhews it to be honorary, and a ſpiritual dignity. 
If a parſon, prebendary, mayor, dean, abbot, &'c., or any othe 
ſole corporation make a leaſe for years, either upon theſe ſtatutes 
or at common law, though the leſſor be under the age of twenty: 
one years, yet he ſhall not avoid ſuch leaſe for that cauſe ; fat 
ſince they are admitted to exerciſe ſuch offices or functions, thougl 
within age, they are likewiſe by law ſuppoſed capable of doing al 
things belonging thereto, as other perſons of full age may do; at 


which is ſubject to no age or infirmity, as the body natural is, at 
valid and effectual, notwithſtanding their minority, which in ſuc 
caſe is not material. | 


2. Of the Rules to be obſerved, and Qualifications requiſite to th 
Perfection of Leaſes by Eccleſiaſtical Perſons ; And therein, 


Rule 1. Where an Indenture or Deed is neceſſary. 


The firſt thing to be obſerved upon the ſeveral ſtatutes befon 
mentioned concerning leaſes is, that as well upon the ſtatutes 
the 1 Eliz. c. 19. & 13 Eliz. c. 10. as upon 32 H. 8. c. 28. ti 
leaſes to be made by virtue thereof muſt be by indenture; f 
though the ſtatutes 1 Eliz. c. 19. & 13 Eliz. 6. 10, do not 

quit 


* 
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quire it, yet in that and all other qualities and properties xequired (4) 500. 25. 
by the 32 H. 8. c. 28. (except concurrent leaſes only), they muſt S ee. 
follow the pattern thereof. And (a) if the deed be indented, whe- f. 229. 7 
ther it begin this indenture or not, it is not material; for notwith- Cro. Elia. 
ſtanding , it is an indenture : on the contrary, if it be not 2 
indented, the calling it an indenture will not make it ſo“. 3 
22.— If only the form of indenting the parchment, or paper, be wanting, that is not material, for 
it might even by done in court, and therefore no exception is now taken on ſuch a trifling omiſſion, 


But the moſt obſervable thing under this head is, how far a Comp. In- 
parol leaſe or agreement by the parſon with his pariſhioner or a rumd. 3374 
ſtranger for his tithes ſhall be good, and how far and in what caſes 

not; concerning which there are various caſes and opinions in the 

| books, many of which have no foundation from the ſtatute, but 

ſtand entirely on their own bottom. 

And herein all the books agree, that if a parſon leaſe or grant Godb. 354. 
over his tithes to a ſtranger for life or years, or even fot a year, that eg 
ſuch leaſe or grant muſt be in writing; and if it be not, it will be er. tis. 
abſolutely void; the reaſon whereof is, becauſe tithes are things 188. 249. 
which lie merely in grant, and whereof no manual occupation can . 
be; till they are actually collected, they are not things ſubſtan- 315. 613. 
tive, whereof the property can be changed by the notoriety of li- 10 Co. 92. 
very and ſeiſin, or any actual taking of poſſeſſion; but their whole —— 
eſſence before they are ſevered and divided conſiſts only in notion 11. 1). 
and idea: therefore, without deed, the grantee or leffee can make 2 Keb. 17+ 
no manner of title to them; for without that, there is nothing 
can be done to inveſt him with the property thereof, but the eſſence 
and fubſtance of his title is to be derived from the deed, granting 
or leaſing them to him: and for this reaſon it is that he muſt not 
only have a deed thereof, but muſt alſo in pleading ſhew it with 
a profert hic in curi4 ; for otherwiſe the court, which is to judge 
ecundum allegata & probata, can no more adjudge his title good, 
than if he had no deed at all: but yet (6) if ſuch grant or leaſe be (4) Leon. 
made of tithes without deed, and the grantee or leſſee ſue for them 23; Nn 

n the 1 court, the defendant muſt plead that all the title the 
plaintiff has is by leaſe without deed z nor can he ſuggeſt this mat- 
er to ground a prohibition on; but he ought either to ſet out his 
Withes without regarding who hath the title to them, which will 
iſcharge him, or he ought to preſcribe in modo decimandi, and 
urmiſe that the tithes belong to J. S. with whom he hath com- 
dounded to pay ſuch a ſum for all tithes, 

But if a parſon leaſe his rectory or parſonage for years, in this 2 Roll. 
aſe the tithes and offerings will paſs as incident to the rectory, Abe, 63-. 
hough there be no deed, becauſe the rectory is the principal, and Bro, tit. In. 
he leaſe of that being good without deed, the tithes and offerings, cideats, 7. 
hich are but as part of or acceſſory to the rectory, mult paſs like- dir. Leaſe, 
ife, though they are not named. And ſome hold, that by ſuch — Grane, 
arol leaſe, the reCtory and tithes will paſs, though there be no 44 59- 
ouſe, but only the church and church-yard. | 
If a portion of tithes hath been long uſed with a chapel, a Clayton, 


it or leafe of the chapel, with 7 the tithes thereunto belonging, $25: Brad- 
2 : 18 b 
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Comp. In- is a ſufhcient deſcription to paſs the tithes, though generally 
cumb. 338. a portion of tithes ought to be ſo named. But it does not appear 
whether in this caſe the grant or leaſe of the chapel were by deed 
or not. 

As concerning leaſes of tithes to the pariſhioner himſelf, who 
ought to pay them, there are variety of opinions in the books, how 
far ſuch leaſes or agreements ſhall be good without writing, if 
they are made for the life of the parſon, or for years, or for one 
year only, and how far, and in what caſes, the aſſignee of the 
pariſhioner ſhall take advantage of, or be bound by ſuch leaſes or 

- agreements. 
ro. Jac. Firſt then, moſt of the books agree, that if. the parſon, in con- 
rue, ſideration of ſuch a ſum then paid, or ſo much annually to be 
198. — paid, by the pariſhioner, contract or agree by parol with him, 
Noy, 121. that he ſhall retain his tithes, or ſhall be diſcharged of the pay- 
Yiv.94- ment of his tithes during the life of the parſon, or for ſo many 
5 years as he ſhall be incumbent, this ſhall be void. And the reaſon 
Godb, 333- given is, becauſe as a leaſe, this cannot be good without writing; 
Palm- 377- and as a compoſition or agreement, it cannot be good, becauſe it 


B nl. „ * o . 
2 is uncertain at the making of it. 
Lev. 24. : ; 
2 Roll. But yet ſome books hold ſuch parol agreement for the life or 


_— incumbency of the parſon to be good, and that if he demands 
* 373 * . . . * . . - * 

Palm. 477, tithes againſt it in the ſpiritual court, a prohibition ſhall be 
Hetley, 31- awarded to ſtay his ſuit. | 

107. 122. 


Yelv. 94. It is held in ſeveral books, that though ſuch parol agreement 
Ky» 127- with the pariſhioner for the life or incumbency of the parſon be 
3 Brown?” not good, yet if it be for ſo many years certain, that this is good, 

11. 2 Roll. though it be not by deed or writing; becauſe it is in nature of a 

br. 63- compoſition or agreement with the pariſhioner himſelf, who ought 

374. '& to pay them; and therefore if he ſues in the ſpiritual court for 

Jac. 663, tithes, againſt ſuch agreement, a prohibition ſhall be awarded 
to ſtay his proceeding. 

Hetley, 31. 80 it is likewiſe held, in purſuance of that opinion, that if the 
pariſhioner, after ſuch agreement to retain his tithes for. years, 
makes a leaſe of thoſe lands to another, that the leſſee alſo ſhall 
be diſcharged of the payment of tithes, becauſe the diſcharge rups 

Yelv. 94. along with the land. But others hold the contrary ; and that it 

—.— 2 the — — be ſued in the ſpiritual court he ſhall have no prohi- 

tonnen. bition, becauſe by ſuch parol contract no intereſt was transferred 
to the pariſhioner, but it was only a perſonal agreement between 
the parties themſclves, and cannot extend to ſtrangers. 

2 Roll, But all that hold ſuch parol agreement for years to be good, hold 


Cho. Jar likewiſe, that, if the agreement were with the pariſhioner, his exe- 


% 


668. cutors and aſſigns, there the executors or aſſigns of the pariſhioner, 
Godb. 333. or even their leflee at will, ſhall take advantage thereof; and it | 


Palm. 377. they are ſued in the ſpiritual court, ſhall have a prohibition, and 
compel the parſon to take his remedy upon the contract; and 
that if the executors of the pariſhioner Lon made a leaſe over at 
will, they ſhall have their remedy over againſt the tenant at ht 

vw 
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who came in under the benefit of ſuch a diſcharge, and therefore 
ought to be contributory to the charge of it : and that granting ſuch 
prohibition is a means to compel the parſon to ſeek his true remedy, 

And yet we find ſome caſes where ſuch agreement was by deed 
with the pariſhioner and his affigns, that the pariſhioner, or 
affignee, being ſued in the ſpiritual court, could have no prohibition, 
becauſe, it was faid, the covenant or agreement paſſed no intereſt in 
the tithes ;z and therefore, for breach of ſuch covenant, the aſſignee 
had no remedy, but by action of covenant on the deed. 

Accordingly alſo ſeveral books held, that though ſuch parol 
agreement for life or years, be not ſufficient foundation for grant- 
ing a prohibition, yet ſuch ſuit in the ſpiritual court is a breach 
of the contract or agreement, for which the party may have remedy 
by action upon the caſe, upon the aſſumpht, that he ſhould hold 
diſcharged. 47. 

So likewiſe it is held, in ſeveral books, that though ſuch parol 
agreement to retain for life or years be not good by way of 
paſſing an intereſt, yet if an action of debt be brought upon the 
ſtatute 2 & 3 E. 6. c. 13. and the agreement be pleaded, and 
found for the defendant, that this ſhall be ſufficient to bar the 
plaintiff of the treble damages given by that ſtatute : ſo if nihil debet 
be pleaded, and ſuch agregment be given in evidence, it is ſuſſicient 
to excuſe the defendant from the penalty of treble damages. 

But the beſt opinion ſeems to be, that ſuch parol agreement 
with the pariſhioner himſelf for more than one year is void : and 
even to make good this, it ought not to be entered into till after the 
corn is ſown, becauſe when once the corn is ſown, then it is ſup- 
poſed to be in efſe, and growing all that year; and then ſuch agree- 
ment is in the nature of a ſale of a thing or chattel actually in %, 
which, like ſales of other goods and chattels, needs no writing. 
But if it be for more than one year, then it is in nature of a leaſe 
or grant of the parſon's right or intereſt in the tithes, which, before 
they are in eſe, conſiſt only in notion; and therefore, to bind the 
parſon, there ought to be a deed or writing; and if there be not, 
he may ſue for them in the ſpiritual court, and ſhall not be tied up 
by a prohibition z and ſuch parol grant or agreement, for more 
years than one, is not only void for. all the years after the firſt, but 
in the whole; for the contract being entire, muſt be void in all, 
or good in all, and ſhall not be good and void by parcels. 

But a diverſity ſeems to be taken in ſome books, between the 
parſon or vicar, and the impropriator z the parſon or vicar, they 
lay, may leaſe his tithes for one year without deed, but the im- 
propriator cannot, but it will be abſolutely void; and it is ſaid to 
be ſo ruled in Bennet and Spel's caſe; and in the caſe of Bellamy 
and Balthorp, where the leaſe for one year by the impropriator was 
holden void, being to a ſtranger of the tithes of the whole pariſh, 
by the oppoſition (a) that follows in ſaying, © otherwiſe it is, if it be 
* a leaſe of the tithes for a year, by the parſon himſelf,” it mult alſo be 
meant of a leaſe to a ſtranger, and not to the pariſhioner himſelf, 
who ought to pay them; and then it follows, that a parſon or 
Vicar may leaſe the tithes of their whole pariſh for one year to a 
Rranger, without deed, which, it ſeems, they may do, notwith- 
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tithes with- ſtanding the books abovementioned, as is proved by conſtant prac- 
3 '* tice: for perhaps it would be difficult and traubleſome for the par- 
negatived by ſon himſelf to collect all the tithes in fpecie, and it may be, ſeveral 
Dodderidge, of the pariſhioners will not take leaſes, or agree or compound for 


L their own tithes; and therefore, if the parſon can find one who 


more is ſaid, Will take all that trouble off his hands, and leave him more at liber- 
_ en: Ih ty to attend his cure, it ſeems reaſonable he ſhould be at liberty to 
may dl. ſet his tithes (as they call it) to ſuch perſon for that year: and it 
charge the would be too troubleſome and unreaſonable to expect, that upon 
parihoner every ſuch yearly ſetting of his tithes, he ſhould be forced to be at 
— 2 the expence of a new and formal leaſe in writing, eſpecially ſinee 
Eee ſuch ſetting or leaſing is generally made about after, when the 
reftary, corn is actually growing, and in a good forwardneſs ; and there- 
of glebe and fore ſuch ſetting or leaſing is rather a ſale of chattel in ef, than a 
tithes, by leaſing or making over of a thing only in potentiality or idea; 
—— and ſuch ſale may be good without deed, as it would be of any 
Although in Other goods or chattels. And why the impropriator himſelf, in the 
the diſcuſ. like caſe, ſhould not have the ſame power, ſeems hard to be ac- 
— 2 counted for; though, perhaps, in the caſe where this difference 
the caſes ia is taken, the vendee or leſſee, ſtrictly ſpeaking, could not july 
the text, a in trover againſt the owner, as by virtue of the leaſe qua lea 


2 —.— without deed. But quere, if he had pleaded it as a fale for a 


uſed in op- Valuable conſideration, if that would not have altered the caſe, 
Lang and made good his juſtification in taking them after they were 
— coef, ſevered? | 
tion is not, whether tithes may be leaſed by parol merely, but whether they may be leaſed evithout deed f 
And the reſult of all the caſes ſeems to be, that to paſs an intereſt in tithes, to convey them to a ſtranger, 
a deed is abſolutely neceſſary : but that a compoſition with the pariſhioner by way of retainer is good 
without deed. This latter point receives a confirmation, if indeed it want any, from the Kenfing- 
ton caſe (Adams v. Hewitt, Dom. Proc. 1732.); for in that caſe the compoſicion was without deed ; 
but when the lords held that the notice there given to determine the compoſition was not a ſufficient no- 
tice for that purpoſe, they neceſſarily admitted the compoſition itſelf to be valid, for there could be 
no queſtion about the determination of a thing that was void. In Keddington v. Bridgman, Bunb. 2. 
a difference is taken between a compoſition by way of retainer by parol, and an agreement between the 
par ſon and his pariſhionors by parol; the latter, Baron Montague thought would be good for years, being 
only an agreement that the parſon would not ſue his pariſhioners for ſo many years for tithes ; the former, 
Bury and Price, Barons, held was good only for one year, being by way of contract. But where is the differ- 
ence between the compoſition and the agreement in this caſe ? The agreement on the part of the parſon, is, 
that he will not demand tithes in kind for a limited time; on the part of the pariſhioners, that they will, 
during that time, pay a ſum of money in lieu thereof: but what elſe is this but a compoſition ? But if a 
compoſition be good for one year, it may alſo be good for more than one year; for the objeRion is, that 
tithes, being an incorporeal hereditament, cannot paſs without deed; if then they can be retained at all 
without deed, the more or leſs time for which they are agreed to be fo retaine cannot be material, See 
Noy, 121. Yelv- 96. ] 
Latch. 115. A parſon by parol, leaſed his tithe hay to the vicar, and the 
Vicarof vicar paid the rent for the firſt year, but finding that the rent was 
Anford 3 * 
5 more than the tithe was worth, refuſed to hold the bargaim an 
Palm. 423. longer; and being ſued in the Court of Requeſts, (which was a © 
5. ©: e e court of equity,) and not pleading. there any notice of his re- 
Harris and fuſal, and ſentence and decree being given for the parſon, the vicar 
Dilworthy. prayed a prohibition: it was agreed by the court, that if the 
vicar had received the profits, he was ſueable in the Court of Re- 
queſts for the rent; and that if he had given notice of the refulal 
of tie bargain, he had been diſcharged of the rent from the time 
of the notice given, becauſe he had no remedy for the tithes, for 
that it was a void contract in law: and by Dodderidge and Jones 


the caſe is the ſame, though he hath not given notice. 'By 
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. By all the caſes before mentioned, it appears how unſettled a Comp la- 
= point this is; and it is ſaid now to be the conſtant practice of the <>: 339» 
il courts at Weftminſler not to — prohibitions upon the ſuggeſtions 

r of ſuch agreements, but to leave it to the ſpiritual court to deter- 

0 mine; and if the party thinks himſelf there aggrieved, he may ap- 

- peal. And this ſeems to hold ſtill, as to ſuch parol leaſes under the 


term of three years ; for if they be above three years, then by the 
ſtatute of frauds. and perjuries, they are made to have the force on- 
ly of leaſes at will ; and if under three years, yet by that ſtatute 
4.5 muſt be yearly reſerved two-thirds, at leaſt, of the full im- 
proved value of the thing demiſed. | 


Rule 2. When ſuch Leaſes are to begin. 


And herein the ſtatute of 32 H. c. 28. is different from the Co. Lit. 
ſtatutes of 1 Elia. c. 19. & 13 Elia. c. 10. for the 32 H 8. c. 28. 45.*. 
requires ſuch leaſes to begin from the day of the making z but by the Movation's 
exceptions in 1 & 13 Elia. they are to begin from the making thereof ; ese. 
and the diverſity between theſe expreſſions will appear more fully by K. 379+ 
the following caſes, which we will reduce under the following 


heads : 


1. When ſuch Leaſes as have no Date at all, or a yoid or im- 
poſſible Date, are to begin, 


As to ſuch leaſes as have no date at all, or a void or impoſſible Co. Lit. 46. 
date, as the goth day of Febraary, or the 40th of March, theſe — 2 5 
muſt begin from the delivery, for there is no other certain indicium Tele. 18. 
of the time of their taking effect; and therefore the delivery, Hob. 11 
which is ſolemn and notorious, gives them from thenceforth a 3, Rok. 


ſanction, and binds the parties thereto, plow. 4%. Roll, Abr. $48. Latch. 61, 


2. Such Leaſes as have a Date, and are delivered on the 
ſame Day : in what Caſes the Day of the Date or Delivery 
is to be taken incluſive, and in what Caſes exclufive:; 


Where leaſes have a good date, and are delivered on the ſame Co. Lit. 46. 
day, habendum for twenty-one years, without faying for what Comb. In- 
time or when they ſhall begin ; the leaſes in this caſe ſhall begin Roth. 2s. 
from the delivery; for the delivery makes the deed preſently to be the 84g. 
deed of the leſſor, and when nothing appears to the contrary, the 
lands contained in ſuch deed ſhall paſs to the leſſee at the ſame 
time: for otherwiſe it would be the deed of the leſſor to no man- 
ner 4 and there can be no reaſon to affix the time 
when the lands ſhall paſs after one day more than another ; there- 
fore the delivery, which in this caſe makes it the deed of the 
ray ſhall likewiſe fix the terminus a guo the contract or leaſe 

a in. 

So, if a leaſe be made for twenty-one years habendum from the Hob. 140. 
making, or from the ſealing ang delivery, or from henceforth, this 5 Ca. . 
ſhall take effect from the delivery, whether there be a date or p 2 . 
not; for the delivery gives ſanction to the deed, and before de- Moor, $79. 
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livery it is no deed at all; and, by conſequence, from henceforth, 
or from the making, muſt relate to the time of its taking effect 
as a deed, and not from any other time. And in ſuch caſe, the 
day of the delivery is taken ingjuire 3 ſo that if ſuch a leaſe be 
delivered the 2oth day of June, the leaſe ſhall determine on the 
19th day of June incluſive; and though the leaſe was delivered 
at four of the clock in the afternoon, or at any time after, on 
the ſaid 2oth day of June, yet that whole day ſhall be taken in- 
cluſive, to prevent clamour and incertainty, by making fractions 


(«) Latch. and diviſions in a day. And yet in (a) Latch. where one declared of 
fop's 4 a leaſe of 25 March, habendum. abinde for a year, rendering rent 
at Michaelmas and the Annunciation ; and it was objected that the 
laſt Annunciation was not within the year: but the objection was 
_— for abinde ſhall be taken a confectione, and exclulive of 

e day, 
& Co. 1. 94- But if a leaſe be made {o begin a die confectionit, or a die dati 
£0. Lit- 46. there the day of the delivery, or the day of the date, is to be 
Cro. fac. taken excluſive, becauſe the prepoſition a is privative of the whole 
248..340. day before which it is prefixed : and therefore, if the leſſee in ſuch 
_ Eliz. cafe ſhould declare of an ejectment the day of the delivery or date, 
oy; it would be againſt him, becauſe that was before his title began, 
Denn v. So, where under a power to make leaſes for twenty-one years, 
2 56 or three lives, in poſſeſſion, and not in reverſion, a leaſe was made 
See to the to one for three lives, habendum from the day of the date thereof, 
ſame effect, at the uſual rent, c. which leaſe had all the formal circum- 
8 ſtances required by the power; it was holden, that this leaſe was 


not warranted by the power, for the demiſe being habendum from 
the day of the date, the leaſe was a freehold to commence in futuro, 
and therefore void.] 


Cowp. 189. 

Co. Lit, So, if a leaſe be dated and delivered the ſame day, and the 

= _— habend. be a datu, or from the date hereof, it has been held, that 

"a the whole day of the date is to be taken excluſive ; and by conſe- 

5 Co. 1, quence, that from the date, and from the day of the date, are all 

ab, pes 44 one, if there be a date; but if there be none, then the date ſhall 

520. Roll. be taken for the day of the delivery, and that whole to be ex- 

Rep. 137- cluded. | : ; 

3 Bulf. 203. 

Cro. Jac. Yet the contrary to this has been adjudged in one caſe, 

be, — where an ejectment was brought on a leaſe made 1 January 

Bult. 0 3 Fac. habend. a datu indenturæ prædict., and the ejectment was the 

8. c. ſame day, and after verdict for the plaintiff it was moved in ar- 
reſt, c. that this leaſe being made habend. a datu indenturæ pre- 

* gdif., was as much as from the day of the date, as in 5 Co. 1. 

and then the ejectment being alleged the ſame day, is ill; but 
all the court reſolyed, that the date is the time of the delivery, 
and it differs from the time or day of the date, and therefore the 
ejectment being alleged p2/ea the ſame day was good enough, and 
the plaintiff had judgment, 

Moor, 107- 80, where the archbiſhop of York 6 Novem. 18 Eliz. by inden- 

* 0 ture, made a leaſe for twenty-one years Habend. a datu indenture, 

Collier, no exception was taken to it, which proves that a datu indenture 


H 
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is the ſame as from the making, and that the day of the date, or 

day of the making, is not to be taken excluſive in ſuch caſe, be- 

cauſe then the leaſe would not be warranted. by the exception in 

1 Elia. c. 19. which ſays, other than for three lives, or twenty- 

one years from the making, which is incluſive of the day of the 

making. 

Tjeckment by the ſucceſſor of a prebendary upon a leaſe made 3 Lev. 438. 

for life habend. a datu; and if this ſhould bind the ſucceſſor, was —_—_— 

thrice argued, and for the plaintiff urged, that it ſhould not; that 2 $a. 473. 

a datu is all one with à die dats, and then livery being made the pl. 1. S. C. 

ſame day that the indenture bears date was void, becauſe it can- Ld, Nym. 

not expect. 2. That this was a leaſe in reverſion, not being to , 

begin-in point of intereſt till the day after the making or date, | 

which is not good by 13 Eliz. c. 10. for here the day of the date 

is excluded. But it was anſwered and reſolved, that in propriety 

of ſpeech datus, or dated in Engl/ifh; is the very act cf the delivery 

of the deed ; for datus in Latin, being taken participly, 1s given or 

delivered in Angliſßh, and datus ſubſtantively taken in Latin, is the 

date of the. delivery in Eugliſb, which ſignifies all one; and in 

Clayton's caſe, the fix months were taken the moſt extenſively to 

make good the deed by inrolment, but to make a word of an equivo- 

cal ſenſe as this is, ( which may be taken either incluſive or excluſive 

of the day of the delivery or date of it,) to make the leaſe void is 

unreaſonable, therefore it ſhall rather be taken in ſuch ſenſe as 

may make it good, ut res magis valeat quam pereat ; and there- 

fore it was adjudged good by the three puiſne judges, the Chief 

Juſtice Treby difſenting, though he was at firſt of the ſame opi- 

nion, and ſo alſo was Powell, but afterwards changed it for the 

defendant 3 which ſhews the nicety of theſe diſtinctions. ' 
The diſtinction made in the preceding cafes, and in ſeveral of Cowp. 514. 

thoſe in the next diviſion, hath been levelled by the deciſion in 1 

the Court of King's Bench in Pugh v. Duke of Leeds, In that 2 

caſe, a leaſe under a power to make leaſes in poſſeſſion was made ed, hath not 


to commence © from the day of the date,” and on a caſe made for been fans. 
rally aſſented 


particle from might, in the ſtricteſt propriety of language, be 3 
taken either incluſive or excluſive. ] | find it ex- 


amined, and commented upon in a very able manner by Mr. Powell in his Eſſay on the Learning te- 
lating to the Creation and Execution of Powers, 


3- Such Leaſes as have a good Date, but are not delivered till a 
Week or Month, Sc. after, when they are to begin, and how 
the Declaration on ſuch Leaſes is to be framed. 


And it is to be obſerved, that every deed ſhall be intended to 2 Int. 674. 

be delivered on the ſame day it bears the date, unleſs the contrary — * 

be proved; and it is the beſt courſe (as the law intends) to de- 

lwer it on the ſame day that it bears date: therefore, where in an Cro. Elis. 

ejectment the plaintiff declared of a leaſe dated 1 Novem. babend. 2 ny 

 con-fetione, or & die datds, figillationis & delieragionis indenture Dpa, 165. 
; | rædict., b. 221. b. 
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predifi., and laid the ejectment 2 Novem. — it was objected 
that the declaration was not good, becauſe it did not appear when 
the leaſe was ſealed and delivered, and it might be delivered long 
after the date ; and the courſe is to ſay, that ſuch a day and year 
dimifot per indenturam, bearing date the ſame day and year; yet it 
was adjudged, that the declaration was good, becauſe when he 
declares that he let by indenture of ſuch a date, it ſhall be in- 
tended to be delivered on the ſame day, unleſs it be ſhewn with 
3 primo deliberatum at another day; and he, who pleads a deed of 
ſuch a date, cannot by replication, or other pleading, maintain it 
to be delivered at another time, for that would be a-departure. 
But if the truth be that the leaſe was ſealed and delivered at 
another time than it bears date, then the plamtiff ought to ſhew 
it in his declaration; or the defendant, if it be material for him, 
may ſhew in his plea the delivery at another time than the date, 
and traverſe, that it was delivered on the day it bears date. 
Accordingly, an ejectment was brought of a leaſe made 12 De- 
cemb. habend. a primo die, and upon not guilty, the jury found the 
leaſe dated 1 Decemb. habend. from eforth, but delivered 
12 December, which proves that where the date and delivery were 
at ſeveral times, they ought to be diſtinguiſhed in the declaration : 
but the queſtion therein was, whether this leaſe was the ſame 
whereof the plaintiff declared, that is, whether being limited to 
take effect from henceforth, the day of the date ſhould be taken 
excluſive, ſo as to warrant the declaring of a leaſe a primo die ? 
for it was objected, that this did not warrant the declaration, 
becauſe from henceforth, and from the day of the date, are 
ſeveral commencements, the one * ing on the day it is ſealed 
and delivered, the other the day after. But it was reſolved per 
curiam, that they are both one, being a computation up to a time 
paſt ; and when the leaſe is ſealed at a day after the date, whe- 
ther it be limited to begin from henceforth, or from the day of 
the date, yet in pleading it ſhall be alleged to begin from the day 
on which it is dated. And Serjeant Moor took this diverſity in 
another caſe, that if one leaſes land in intereſt, habend. a datu, 
there, the day of the date ſhall be taken incluſive, the date and 
delivery being both on the ſame day; but where it does not be- 
gin in intereſt at the time it is dated, as where the date and deli- 
very are ſeveral, and the Babend. is u datu, there, the day of the 
date ſhall be taken exclufive, becauſe it is to commence from the 
date, that is, from the day of the date, for the date in that caſe 
can mean nothing elſe, fince it is not delivered till after; and 
therefore the computation of its commencement being from a day 
backwards, that whole day ſhall be excluded. And perhaps this 
diverſity may reconcile the caſes of Clayton, 5 Co. and O/burn and 
Rider, Cro. Fac. 135. before put; for in Oſhurr's cafe the leaſe 
was made the ſame day it was dated, and ſo began then in in- 
tereſt ; but the caſe cited in Clayton's caſe, to prove the date 
and the day of the date to be all one, was, from a computation 
backwards upon the ſtatute of enrolments, which appoints them 


to be enrolled within fix months after the date; and there it was 
2 2 adjudged 
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adjudged that a deed enrolled upon the laſt day of the fix months, 
accounting the day of the date excluſive, was yet well enrolled 
within the ſtatute z but this, as has been obſerved, was a compu- 
tation backwards, and that from the date, and from the day of the 
date, is all one, is only an unde ſequitur of my Lord Cale s own, 
from the caſe of the enrolment; and in his 1 . 46. 5. where 
he mentions it again, he cites for it Clayton's caſe and Dyer, 286. 
where that caſe of the enrolment is reported: And though the 
caſe of Baron and Waller, 3 Bulſ. was adjudged according to C 
ton's caſe, that the date and day of the date were all one, and t 
day to be taken excluſive; fo that a leaſe there dated and deli- 
vered 26 May; habendum from the date, did not begin till 27 May; 
and it appears both by (4). Bul/. and Rolls, that the judgment there- () z Bulk. 
in given was founded on the caſe of Leæwellin and Wilkams, where ——_ "7. 
the date and day of the date were held all one; yet, as it appears, 387. Bacon 
the reaſon of that caſe was upon a computation from a time paſt, aud Waller. 
and that the leaſe therein did not begin in point of intereſt upon — 2 
the day it bore date, and, by conſequence, was no warrant for 
the judgment that was given in Bacon and Waller's cafe ; and then 
that judgment being founded on the authority of the former caſe, 
can be of authority no farther than as it agrees with that former 
caſe, and then it is of none at all, becauſe, as appears before, it 
varied materially from it; therefore, the diverſity taken by Serjeant 
Moor, which is likewiſe warranted by the caſe of (5) Ofturn and (5) Cro. 
Rider, ſeems to remain unſhaken, and to be the true diſtinction ** 23S 
for ſettling the bogks. | 

In ejectment the plaintiff declares of a leaſe 7 Jan. by inden- Cro: Jac. | 
ture dated 6 Decemb. habend. a die datus indenture pradict., and $47: So 
gave in evidence a leaſe dated 6 Decemb. habend. a tempore confec= Parker. 
tionit indenture, and it was held not the ſame leafe whereof the 
plaintiff declares, becauſe, ſays the book, a die dais excludes the 
day. But a better reaſon ſeems to be, becauſe it does not agree in 
point of deſcription with the leaſe whereof he declares ; for if 
the declaration had been of a leaſe 7 Fan. habend. a 6 die De- 
cembris, then by the authority of Lewellin's caſe this had been 
good; yet being upon a computation from a time paſt, the day 

of the date — be pleaded excluſively: but when hs declares of 
a leaſe 7 Jan. by indenture dated 6 Decemb. habend. a die datt, 
this muſt be intended a deſcription of the leaſe as it is compriſed 
in the indenture; and when he afterwards ſhews an indenture, 
containing a leaſe habend. a tempore confeftionis, this is a decri 
tion of another leaſe, and not of that which was to begin 245 
dat. And this likewiſe ſeems to be the reaſon, that in another Hob. 23. 
caſe, where the plaintiff, in bar of an avowry, pleads a leaſe Mow" eb 
30 March habend. from the feaſt of the Annunciation next be- — * 
fore, and upon traverſe of the leaſe modo & forma, the jury found Skinner. 
a leaſe to the plaintiff on the 25th day of March for one year from 
thence next enſuing; and though held not to be the ſame leaſe 
the plaintiff pleaded, becauſe thi ins on the 25th of March 
incluſive, and the leaſe pleaded from the 25th of March excluſive, 
yet the plaintiff had judgment, it being found in ſubſtance that — f 

| plain 
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plaintiff had ſuch a leaſe as by force thereof he might have 

common the 11th of April following, Sc. but agreed clearly, 

that if he had declared fo in ejectment, it would have been againſt 

him, becauſe there he demands and recovers the term, and there- 

fore muſt ſet out his title truly, which appears to have been by 
a a leaſe dated and executed the 25th of March, habend. from thence- 

forth; and therefore a leaſe executed but the 3oth of March, and 

dated the 25th of March, habend. from thencetorth, could not be 

the ſame, not agreeing in point of deſcription. . But it the truth 

had been that the leaſe had been executed but the 3oth of March, 

then, it ſeems, he might have declared of a leaſe then made 

habend. from the 25th day of March, being a computation from a 

time paſt, though the leaſe were dated 25th March, habend. from 

henceforth, becauſe it did not then begin in intereſt : But guere, 

if the better way in all theſe caſes, to prevent any miſtakes, be not 

to declare of a leafe dated ſuch a day, habend. from henceforth, or 

from the making, or from the day of the date, or day of the making, 

Thie i Ofc. exactly as it is in the leafe *, with a primo deliberat. ſuch a 
3 day, if the truth be ſo, rather than for the leſſor to take upon 
Kantly uſed him to judge when the day ſhall be taken incluſive, and when ex- 
by good cluſive, and ſo as in this caſe to declare of the habend” a 25 die 
pleadets. Martii, when in truth the habend. was worded from henceforth 
though if the leaſe had been executed but 30 March, it ſeems 

that if he had declared of a leaſe 30 March habend. a 25 March, 

| this had been good, for the reaſons before-mentioned. 

| Cro, Car. A leaſe in reverſion was made to commence ad feſtum Annuncia- 
4 om tients after the former leaſe ſhould be determined; and it was ob- 

: 7 jected, that it ought to be a fe/fo Annunciationis ; yet the court held 

it to be all one, for that there ſhall be no fraction of a day: but 

quere, how this would have made a fraction of a day? for there 

ſeems to be a whole day's difference, ad including the feaſt-day, 
and a excluding it. . 
Yelv. 131. A parſon leaſes by indenture the tithes of 200 acres of land to 
__ the owner of the land, of which he, and his wife, and his heirs 

"  wereſeiſed, habend. from Mich. next following to him and his heirs, 

during the life of the parſon : the leſſee dies, and his wife had the 

200 acres for her jointure, and married B., who let the 200 acres 

to the plaintiff; the heir of the firſt huſband grants alſo to the 

plaintiff the tithes of thoſe lands at will, and he being fued for 

tithes by the parſon againſt his own leafe, brought a prohibition z 

but a conſultation was after granted; for by Flemming, Fenner, 

and Williams, the leaſe being for life, and to. begin at a day to 

come, was void; for though tithes are ſpiritual, and are not extinct 

in the land, yet in the conveyance of them they ought to follow 

"1 the nature of land, rent, or other hereditaments in gſe, which can- 
4 not be granted for life at a day to come. But Yelverton'and Croke 
} thought, that#*this leaſe being to the owner of the land, did not 
' enure by way of intere/t, but by way of diſcharge; for as the plaintiff 
hath pleaded, by force of which the leſſee was ſeiſed of the tithes to 
| | him and his heirs for the life of the parſon ; they, as judges, could 
j not intend it to be otherwiſe;:. and beſides, it cannot be intended 
3 by 
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by way of diſcharge, becauſe there are no ſuch words in the leaſe, 
and it was more for the leſſec's benefit to have it by way of intereſt, 
than by way of diſcharge ; for then this would be ſuch a privilege 
annexed to the land as could not be granted over; whereas here 
the wife was owner of the land, but the ſon and heir of the leſſee 
took upon him to be owner of the tithes : and Yelverton inclined, 
that the pleading of the leaſe, and of the ſeiſin by force of it, was 
not good. | 

A leaſe of houſes within 14 Kliz. c. 11. may be made for years 
from a time to come; ſor that ſtatute does not require them to be- 
gin from the making, or day of the making, but only that they do 
not exceed ſorty years from the making. 

And it is ſaid, that a leaſe for lives being avoided at common 
law, for that it was made to commence from a time to come, an 
injunction was granted out of Chancery to continue poſſeſſion. 

A leaſe to three for their lives, babend. a die daths, is good, if li- 
very be made after the day of the date, becauſe till livery nothing 
paſſes, and being made after the day of the date, it may then ope- 
rate preſently : /ecis, if livery had been made on the day of the 
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Poph. g. 
Thompſon 
v. Tratford. 


Comp. In. 
cumb. 341+ 


Moor, 637. 
759 


date, becauſe then the operation of it muſt have beem ſuſpended 


till the next day, which the law will not allow. 

[The dean and chapter of Morceſſer being ſeiſed in right of their 
church of one of the manors of Charlten,' by indenture bearing 
date the 26th November 1750, for a valuable conſideration granted 
the ſaid manor, of which the premiſes in queſtion were part, to 
the leſſor of the plaintiff, to hold to him and his heirs from the day 
of the date thereof for the lives of three perſons, under the yearly 
rents, Cc. In the leaſe, power was given by the dean and chap- 
ter to their attorney, to take poſſeſhon of the premiles, and to de- 
liver ſeifin thereof to the leſſee, according to the tenor, ect, and true 
meaning of the ſaid leaſe; and in purſuance of ſuch power, ſeiſin 
was delivered of the premiſes by the attorney to the leſſee, on the 


28th day of May 1751. The queſtion was, whether this leafe be- 


ing made to commence from the day of the date thereof, and 
ſeifin delivered the 28th of May following, was good ? The court 
held that it was: that till livery was made, the freehold remained 
in the dean and chapter : that they would preſume that the power 
given to the attorney was to make livery at any day ſubſequent to 
the leaſe, which, they ſaid, was the true meaning of the deed ; for 
by the warrant of attorney to deliver ſeifin in the preſeut caſe, the 
deed ſhould be ſubſtantiated by the livery. 

But if a man make a leaſe of land to hold for life from the day 
ol the date, and make livery by attorney the ſame. day ſecundum 
formam charte, this is a void leaſe.) 


Freeman 
v. Weſt, 
2 Wilf. 165. 


Bull . 
Wyatt, 
1 Roll. 
Abr. 828. 


Butler v. Fincher, 2 Bulſtr. 302. 1 Roll. Rep. 229. 


Rule 3. Within aꝛubat Time the old Leaſe is to be ſurrendered * 
and herein of concurrent Leaſes. 


Another rule to be obſerved in the making of leaſes upon theſe 


Co. Lit. 


Ratutes is, that if there be an old leaſe in being, it muſt be ſur- —_ 


rendered, 


a a 
A 
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e Rap And ſuch ſurrender may be ſafely made either to a corporation 
George 


— 


| Plow. 196: begin preſently, or at a day to come, ſeems à good ſurrender wich- 
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Moor, pl. rendered, expired, or ended within a certain time after the making 
The of the new leaſe; and ſuch ſurrender muſt be abſolute, and not 
[(-) of the conditional (a) ; for then the intent of the ſtatute might be eaſily 
> evaded, by fetting up all ſuch old leaſes again, upon breach of the 
tg ff condition. 

y © 
Sarum, brought an ejectment to avoid a leaſe made by his predeceffor, as not being conformable to the 
above proviſo in the ſtat. 33 H. 8. His objeftion was, that the ſurrender made of the former leaſe waz 
with a condition, that if the then prebendary did not within a week after grant a new leaſe for thite li 
the ſurrender ſhould be void; whereby, as it was contended fur the plaintiff, the old term was not abſolutely 

„ but the leſite reſerved a power of ſetting it up again. Bat the court, after two arguments, gave 
judgment for the defendant; this being within the intent of the ſtatute, which was, that there ſhould 
not be two long leaſes ſtanding out againſt the ſucceſſor. Here, the new leaſe was made within the week, 
and from thence it became an abſolute ſurrender both in deed and law. And the whole was out of the 
leſſee, withaut further act to be done by him. In the proviſo in this act, there is the word ended as well 
as ſurrendered 3 and can any one ſay the firſt leaſe is not at an end? This was no more than a reaſbnable 
caution in the firſt leſſee, to keep ſome hold of his old eſtate, till a new title was made to him. Wilſon 
ex dem, Eyres v. Carter, 2 Str. 1201. J | 


ſale or aggregate, upon their promiſe to make a new leaſe z for if 
Frevil v = ſingle perſon, or ſole corporation make ſuch promiſe, and re- 
fuſe 


Ewebank. after to make the leaſe, an action on the caſe ſhall lie againſt 
_— them; and if ſuch promiſe be made by a corporation aggregate, 


though no action will he againſt them, becauſe being a corpora- 
12 tion they cannot be bound without deed, yet the perſon who ſur- 
rendered may ſue in equity, and compel them to a ſpecific pe 
formance of their promiſe, and to make a new leaſe : but 
ſuit muſt be againſt ſome of them by name, as the dean in parti- 
eular, and the chapter of the ſame place generally: and ſuch ſuit 
in equity ſeems the beſt way in caſe the furrender was made to a 
ſole corporation or ſingle perſon, becauſe in the action at common 
law, damages are to be recovered only, but no new leaſe made, as 
29 Car. 2. will be decrecd in equity, But now fince the ſtatute of frauds 
= and perjuries, which requires all ſurrenders to be in writing, it is 
uſual to haye a covenant from the perſon or corporation, to whom 
the ſurrender is made, that they will within fuch a time make a 
new leaſe under ſuch and ſuch terms; but, as it ſeems, that ſta- 
tute does not extend to ſurrenders in law, by the taking of a new 
leaſe in writing. 

The ſtatute of 32 H. 8. c. 28. provides, that ſuch old leaſe ſhall 
be expired, ſurrendered, or ended within one year next after the 
making of the new leaſe ; and the ſtatute 18 E/iz. c. x1. enacts, 
that all leaſes to be made by any of the eccleſiaſtical, ſpiritual, or 
collegiate perſons, or others, within 13 Eliz. c. 10. of any lands, 
&c. whereof any former leaſe, c. for years is in being, and not 
to be expired, ſurrendered, or ended within three years next 
after the making of any ſuch new leaſe, ſhall be void, and of 
none effect. 
Poh. 9. And a ſurrender in law by the taking of a new leaſe, either to 


cumb. 345- in theſe ſtatutes; for by taking ſuch new leaſe, _— it be to 
commence at a future day, the firſt\leaſe is preſently ſurrendered 

and gone, and ſhall not continue good till the day on which the 
{ſecond leaſe is to commence z but by acceptance of fuch — 
4 » 
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leaſe the firſt is immediately determined; becauſe both leaſes ean- 
not conſiſt together, and the firſt cannot be diſſolved or ſurrender- 
ed in part, and therefore muſt be ſurrendered for the whole. 

One Small being poſſeſſed of the manor of Paddington by a leaſe Derg 130. 
for years from a % 
three lives, and before livery the tenant ſurrendered his former 
term; it was held, that this ſurrender; was made in time, and 
the ſecond leaſe good, becauſe it was no complete leaſe till livery, 
and before that, the firſt leaſe was ſurrendered and gone. | 

And this rule, that if there be any old leaſe in being, it muſt Comp. In- 


be ſurrendered, expired, or ended within the times before-men- nb. 34> , 


tioned, is neceſſary not — when biſhops, and other ſole corpo—- 
rations, mentioned in 32 H. 8. c. 28. make leaſes by authority of 
that ſtatute for twenty-one years, or three lives, without the aſſent 
or confirmation of others, but alſo when any ſpiritual or eccleſi- 
aſtical corporation ſole (other than biſhops) do make ſuch leaſes, 
though with-the conſent and confirmation of thoſe who by law 
are to confirm the ſame, and alſo when any ſpiritual, ecclefiaſti 

or collegiate corporation aggregate make ſuch leaſes whereto no 
confirmation of others was ever requiſite : for the better under- 
ſtanding whereof, it will be neceſſary to conſider the learning of 
concurrent leaſes, and what perſons, upon the ſeveral ſlatutes 
before-mentioned are capable of making them, and in what 
manner. 


* 


To begin then with biſhops : it is to be obſerved, that at com- Moor, top» 


mon law, biſhops, with the confirmation of their dean and chapter, 2d. 65. 


Fox and 


might have aliened the poſſeſſions of their church for ever, or have Colher. 
made leaſes for what term of years they thought fit; and this Leon. 36. 


would have bound their ſucceffors, though it were for 5000 years: 3 Lean. 131. 


but a biſhop, without ſuch confirmation, could not have made a leaſe mag mu 


to bind his ſucceſſors, though but for one _ both of which being Latch. #44. 


great miſchiefs, were remedied by 32 H. 8. c. 28. and 1 liz. c. 19. 299.997 
For whereas before 32 H. 8. c. 28. biſhops could not make any Ly, 78. 
leaſe at all to bind their ſucceſſors, unleſs it were confirmed by the | 
dean and chapter; now that ſtatute enables the biſhops alone, 
without ſuch confirmation, to make leaſes of all or any of their poſ- 
ſeſſions, ſo they do not exceed three lives, or twenty-one rs 3 
but if biſhops had a mind to make leaſes or grants for any — 
term, or in any other manner than this ſtatute warranted, then 
ſuch leaſes or grants were out of the protection of this act, and 
remained perfectly at common law, as they were before, and, by 
conſequence, muſt have the like confirmation of the dean and 
chapter, in order to bind the ſucceſſor, as they muſt have in all 
caſes at common law: and becauſe it was found by experience, 
that many biſhops made an ill uſe of this power, and choſe to 
make leaſes for long terms of years, rather than keep within the 
bounds this ſtatute had preſcribed them, and fometimes to make 
abſolute alienations of their poſſeſſions, and then get the dean and 
chapter to confirm ſuch leaſes and alienations, whereby the ſuc- 
ceſſor was oftentimes left without ſufficient to keep up hoſpitality, 
or ſuſtain his dignity; therefore, to remedy this miſchief was the 
| ſtatute 


iſhop, the biſhop made a leaſe to another for . e aG- | 
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21. more, before the end of that leaſe makes a new leaſe to another 
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ſtatute of 1 Elia. c. 19. made, which makes void all gifts, grants, 
c. or eſtates of any honours, caſtles, manors, lands, tenements, 
or hereditaments, being parcel of the poſſeſſion of the biſhoprick, 
(other than for twenty-one years, or three hves,) ſo that now, after 
this ſtatute, no confirmation whatever will make good any Biſhop's 
leaſe, if it exceed that term, becauſe then the ſtatute makes it void, 
and, by conſequence, not capable of receiving any ſanction from 
a confirmation : but upon theſe ſtatutes was the concurrent leaſe 
invented, which has generally obtained, and been held good, and 
is in this manner. ; 
If a biſhop ſolely makes a leaſe for twenty-one years according 
to' the ſtatute of 32 H. 8. c. 28. and within four or five years, or 


-» for twenty-one years, to begin from the making, c. this ſecond 
leaſe, if it be confirmed by the dean and chapter, and be in every 
thing elſe purſuant to the exception in the 1 Flix. c. 19. is good as 
a concurrent leaſe, for theſe reaſons : 1. Becauſe ſuch leaſe, though 
it be not good within the 32 H. 8. c. 28. by reaſon the firſt leaſe 
is not ſurrendered or expired within a year after the making there- 
of; yet being confirmed by the dean and chapter, it remains a 
good leaſe at common law, and then if it be not void within the 
exception of 1 Elia. c. 19. the ſucceſſor ſhall be bound; and that 
it is not void within that ſtatute, appears both from the letter and 
meaning of the exception; for the words are, other than for tauenty- 
ene years, or three lives, from ſuch time as any ſuch leaſe ſhall begin. 
now this ſecond leaſe does not exceed twenty-one years from the 
time it begins, being for twenty-one years only from the making, 
and ſo within the expreſs words of the exception. 2. This is not void 
within the meaning of the exception, becauſe for ſo many years as 
were to come of the firſt leaſe this is good only by eſtoppel, and 
not in intereſt ; for the fecond leſſee can have no benefit of it ſo 
long as the firſt leaſe endures, and then againſt the ſucceſſor 
there is in effect no more than a leaſe for twenty-one years; 
for the ſecond leaſe, being in effect void for all the years that 
are to come of the firſt leaſe, thoſe years that are to come of the 
firſt leaſe and. thoſe that will then remain of the ſecond leaſe make 
in all no more than twenty-one years at one time, and ſo not 
inſt the meaning of that exception. 3. Such ſecond leaſe is 
ſo far from being prejudicial to the ſucceflor, that it is rather for 
his benefit; for now he will have the rent reſerved on the firſt 
leaſe during the refidue of that term, and may alſo at the ſame 
time recover the rent reſerved upon the ſecond leaſe, being onl 
for years, becauſe the leſſee is eſtopped to ſay he did not take fuck 
Jeaſe under ſuch reſeryation : and ſo the ſucceſſor will have two 
rents inſtead of one; though if the ſecond leſſee ſhould enter, and 
be evicted by the firſt leſſee, this would cauſe a ſuſpenſion of 
the rent reſerved on the ſecond leaſe : however, the ſucceſſor 
ſuffers no prejudice, becauſe though he cannot diſtrain for the 
ſecond rent during the continuance of the firſt leaſe, and though 
the re-entry of that firſt lefſee ſhould amount to an attornment, 


and give the rent thereon reſerved to the ſecond leiſes, _ the 
| iſhop 
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diſnop, or his ſueceſſor, may always maintain an action of debt 
againſt the ſecond leſſee for the rent, and ſo will in all events be 
ſure of one rent. 

But this leaſe, though it be not either againſt the letter or 10 Co. 60. 
meaning of the exception in 1 Eliz. c. 19. yet ſince it is not war- — 
ranted by 32 H. 8. c. 28. it muſt be confirmed by the dean and C. It. 4. 
chapter, as before the 1 Hliz. c. 19. all leaſes not purſuant to (a) But one 
32 H. 8. c. 28. muſt have been, to bind the ſucceſſor: and ſuch — lays, 
confirmation muſt be in the (a) life of the biſhop who makes it. grinsen 


of ſuch concurrent leaſe in the vacation of the biſhoprick, is good enough. 4 Leon. 78. Quart 


But after ſuch leaſe for years, the biſhop cannot make a leaſe for Co. Lit. 44. 
three lives to be good by way of concurrent leaſe, though it be b. 2 jour 
confirmed by the dean and chapter; but ſuch ſecond leaſe, whe- * = 
ther it be made to begin preſently, or by way of leaſe or grant in Moor, 253. 
reverſion, and attornment upon it, is againſt the exception in the fang 59- 
1 Eli. c. 19. and, by conſequence, ſhall not bind the ſucceſſor: , — 2 
for the words of the exception are, other than leaſes for three lives, 162. Cro. 
er twenty-one years, in the disjunctive; ſo that there ought to be _ 9 
only one, or only the other in being at a time againſt the ſucceſ- Ley, — 
ſor, and not both together: for which reaſon alſo, after a leaſe for Cro. Elia. 
three lives, the biſhop cannot make a leaſe for twenty-one years 
to bind the ſucceſſor, though with the confirmation of the dean 
and chapter, becauſe then there would be both a leaſe for three 
ives and twenty-one years in being at a time, which that ſtatute 

os not allow of: and if the leaſe in reverſion for three lives 
ſhould be good as a concurrent leaſe, then would the ſucceſſor 
have no remedy for the rent thereon reſerved during the firſt 
eaſe ; not by diſtreſs, becauſe the poſſeſſion was only a pledge for 
he rent reſerved on the firſt leaſe ; not by action of debt, becauſe 
hat does not lie for rent reſerved on an eſtate of freehold during 
gc continuance thereof (5); not by aſſiſe, becauſe he had no ſeiſin [(% See 
df it; and though ex vi termini the rent is payable, becauſe after 5 05. 3» 
Wc lcaſe for years determined the leſſor may diſtrain for all ar- 74 
cars; yet that is only a poſſibility or contingency ; for the leaſe 
or years may outlaſt the three lives, and then they, by reaſon of 
heir reverſionary intereſt, having the preſent rent of the leſſee for 
cars, if they all die before the determination of the leaſe for 
fears, the biſhop and his ſucceſſors will loſe all that rent, and ſo 
ave nothing to maintain hoſpitality, or ſuſtain the dignity of their 
es, which this ſtatute of 1 £1/:z. c. 19. intended chietly to provide 
or. And though the firſt leaſe were for three lives, and the ſe- 
ond only for twenty-one years, yet that will not bind the ſuc- 
eflor z becauſe though an action of debt might be maintained 
gainſt the leſſee for years for the rent reſerved on his leaſe during 
he leaſe for lives, yet ſuch leaſe for lives and years at the ſam: 
me 1s againſt the words of the exception of x Eliz. c. 19. which 
re in the disjunctive. It may alſo happen that the leſſee for 
ears is worth nothing, and then if the three. lives ſhonld outlive 
ich ſubſequent leaſe for years, the ſ:cceflor of the biſhop would 
ſe all that rent, and fo ſuffer in his revenues, agaiaſt the deſign 
and 
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and meaning of the act; which proves, that the concurrent leaſe 
holds place only where beth are for years ; ſo that the certain deter- 


mination of the firſt, and commencement of the ſecond are known — 
immediately upon the making thereof, and that the ſucceſſor will at 

in all events be ſure of a remedy by way of diſtreſs, for the one cl 

rent and the other, as they reſpectively commence ; and alſo by al 

action of debt or covenant upon the contract in the mean time, to 

if ſuch concurrent leaſe ſhould be conſtrued to paſs a reverſionary 0 

intereſt, and entitle him to the rent reſerved upon the firſt leaſe $ 

by an unwary or wilful attornment of the firſt leſſee. And this fir 
concurrent leaſe for years has not eſcaped the cenſure of ſome _ 

learned men, though being adjudged at firſt in the Exchequer We 
Chamber, by a majority of ten judges, it has been ever ſince allow- le: 

q Keb. 378. ed for law; for my lord chief juſtice- Vaughan ſays, that this con- bu 
Pets. 121+ current leaſe is neither within the letter or meaning of the ſtatute * 
1 Elix. c. 19. the words of which are, other than for twenty-one ſec 

gears, or three lives, and in that caſe there Is another leaſe in g 0 

i than for twenty-one. years, or three lives; for there are two leaſes = 

in qſe, and ſo more than the ſtatute warrants ; and that the ſtatute pla 
intended, when the firſt leaſe expired, the biſhop who ſhould then thr 

be, ſhould have the advantage to make a new leaſe, which by al. ha! 

lowing ſuch concurrent leaſe may be prevented perpetually, ex- bel 

cept by way of remainder : and as for the intent of the ſtatute, he | 

ſaid, though the party is eſtopped in pleading, yet the jury are not, the 

but may find the trurh of the caſe; and if the party dies to whom oy: 

ſuch concurrent leaſe is made, neither his executors nor adminiſ{- rer 

trators are eſtopped; for otherwiſe they would pay a rent for cn 

nothing, which would be in their own wrong, and againſt the right [ 

of the teſtator. cha 

Comp. In- lt appears by the caſes before-mentioned, how and in what . 
cumb. 243+ manner biſhops may make concurrent leaſes, not being reſtrained leal 
| therefrom by the 1 Elia. c. 19. In the ſame manner likewie wy 
might deans and chapters, maſters and fellows of any college, and - hy 

other perſons mentioned in the 13 K. c. 10. not being reſtrained 2 
thereſrom by that ſtatute; but that being found a great miſchief, ohh 

was remedied and qualified by 18 Z#/iz. c. 11. Which makes all * 

leaſes by any of the ſaid eccleſiaſtical, fpiritual, or collegiate per- _ 

ſons, or others of any of their eccleſiaſtical, ſpiritual, or collegiate _ 

lands, tenentents, or hereditaments, whereof any former leaſe fot - 

years is in being, not to be expired, ſurrendered, or ended, within 6p 

three years after the making of any ſuch new leaſe, to be void and A 

of none effect; ſo that within theſe bounds they may likewilc 

: make concurrent leaſes for years. * 

2 Brownl. The dean and chapter of Norwich, 8 Eliz. made a leaſe to 4. 3 
* for — Irma years, to begin after the end of a former leaſe - 
Moor, 875, then in being, which happened 35 Eliz.; afterwards, in 42 Ela. " 
Co. Lit. the dean and chapter made a leaſe to the plaintiff for three lives, li 
+5: > rendering the antient rent quarterly, and covenanted to acquit and = 
ſave harmleſs the plaintiff and the lands demiſed to him, during oh 

the leaſe, by reaſon of any leaſe made by them, or any of their 7 
predeceſſors; and livery was made upon it; but it did not appear * 


whether 


Leaſes and Terms for Years, 

kether it was the ſame dean that made the leaſe to A., nor that 
. had then entered: and now the plaintiff being evicted by the 
aſſignee of A., brought his action of covenant againſt the dean and 
chapter; and had judgment by reaſon of the expreſs covenant z 
and alſo, becauſe it did not appear that the dean, who was party 
to the plaintiff's leaſe, was dead: for it was agreed, that the leaſe 
to the plaintiff would be void againſt the fucceeding dean by the 
18 Eliz, c. 11, becauſe there were then above three years of the 
firſt to come: but Cale held, that though there were four or five, 
or more years of a former leaſe to come, yet if that former leaſe 
were ſurrendered within three years after the making of a ſecond 
leaſe for years, ſuch ſurrender would make good the ſecond leaſe ; 
but if the firlt leaſe were for years, and the ſecond for lives, then, 
though there were but two years to come of the firſt leaſe, yet the 
ſecond would be void, which perhaps may be for the reaſons men- 
tioned in the concurrent leaſes by biſhops : but if ſo, then what 
my lord Cole ſays in the ſame caſe muſt be a miltake, that if the 
plaintiff (whoſe leaſe was for three lives) had procured A. within 
three years to have ſurrendered his leaſe to him, that this would 
have made good his own leaſe, which cannot be if what he ſaid 
before be true; ides g. 

But for ſuch houſes, and ſo much land, as by 14 Elia. c. 11. 
they may let for forty years, they cannot make leaſes in reverſion 
or concurrent leaſes, becauſe that ſtatute expreſsly forbids leaſes in 
reverſion thereof; and the 18 Elia. c. 11. relates only to the 13 Elia. 
c. lo. as appears by the following cyſe. | 

In treſpaſs upon ſpecial verdict it was found, that the dean and 
chapter of Paul's made a leaſe for forty years, of a Houſe in Lon- 
dan, to begin preſently there being then ten years of a former 
leaſe to a ſtranger to come; and the court held this ſecond leaſe 
merely void by 13 Kia. c. Io. and not warranted by 14 Eliz. c. 11. 
which makes good leaſes of, houſes in mgrket-towns for forty 


be made to begin preſently, yet there being another leaſe in eſe, 

a leaſe in reverſion ; for ſo much as remains of the former leaſe. 
And ſo it was reſolved in C. B. 14 Car. 2. in the caſe of Wynn 
aud Wild, of a leaſe of the dean and chapter of Weftminſter ; and 
hough this was properly a concurrent leaſe, yet being a leaſe in 
reverſion, it is forbidden within the expreſs words of the 14 Elia. 
„ It, and fo void againſt the ſucceſſor. 

A vicar having made a leaſe for years of a houſe in a market- 
own, and of lands thereunto appertaining, anno 1672, when there 
vere but wo years of that leaſe to come, let it to another for 
wenty-one years from Aichae/mas then next, reſerving the ancient 
ent during the term, payable at the- four moſt uſual feaſts, or 
vithin ten days after, and this leaſe was confirmed by the arch- 
diſhop, (patron of the vicarage,) and the dean and chapter of Can- 
b, if the ſucceeding vicar was bound by this leaſe, was the 
queſtion ? and adjudged by all the court, that he was not. 1. It 
vas adjudged, that the death of the vicar, by eighty days, did not 
Like ſuch ncn-refidence as would avoid the leaſe within the ſtatute 
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of non-reſidence. 2. That though the rent were reſerved at the 
uſual feaſts, or within ten days after; (and therefore as it was urged, 
the term ending at Michael/mas, would be expired before the laſt 
day of payment; though for the other days it was agreed to be for 
the ſucceſſor's advantage, becauſe the predeceſſor might die within 
the ten days, and then the ſucceſſor would have that whole quar- 
ter's rent ;) yet the court reſolved that the reſervation was good in 
the whole, and that being reſerved during the term, there ſhould 
be no ten days given to the leſſee for the laſt payment, according 
to Barwick and Foſter's caſe, Cro. Fac. 227. 233. 3. It was ad- 
judged that this was a leaſe in reverſion, and ſo not warranted by 
14 Eliz. c. 11, which, as to houſes in market-towns, repeals the 
13 Eliz. c. 10. but excepts leaſes in reverſion ; and this leaſe being 
to commence at Michaelmas next, was properly a leaſe in reverſion, 
and differs from a grant of a reverſion. And further, they all, but 
Hale, held, that if this leaſe, in this caſe, had been made to 
commence preſently, yet it would have been void, there being 
another leaſe in being, ſo that for ſo many years as were to come 
of the former leaſe, it would be a leaſe in reverſion; and they 
held, that the 18 Eliz. c. 11. which permits concurrent leaſes, ſo 
that there be not above three years of the former leaſe, &c. ex- 
tends only to 13 liz. c. 10. and recites that, but not tht 14 Elz. 
c. 11. nor makes any alteration thereof: but Hale doubted of this, 
and inclined rather contrary, that if the leaſe had been made to 
commence preſently, it had been good; becauſe there were not 
then three years of the former leaſe to come, and he thought the 
18 Eliz. c.11. was a qualification as well of leaſes upon the 
14 Elia. c. 11. as upon 13 Eliz. c. 10. 1, Becauſe the 14 Elix. 
6. 11. is an appendix to 13 Elia. c. 10. and only enlarges it as to 
houſes in cities and market-towns; and therefore the 18 Eliz. 
6. 11. reciting the 13 Elia. c. 10. does, by conſequence, recite 
alſo the 14 Elix. c. 11. 2. Becauſe there is fuch a connection 
between all the ſtatutes concerning eccleſiaſtical perſons, that 
they have been generally taken in the conſtruction of one ano- 
ther; and that though 32 H. 8. c. 28. is not recited either in the 
1 #liz, c. 19. or 13 Eliz. c. 10. yet a leaſe is not warranted by 
thoſe ſtatutes, unleſs it hath the qualifications required by 32 H. 8. 
c. 28. 3. From the great rummage it would make in leaſes, if 
they ſhould be void, when there was ever ſo little of a former 
leaſe unexpired. | 

The preſident and ſcholars of Magdalen College in Oxford made 
a leaſe of a houſe, c. for twenty years, and ten years before 
the expiration thereof made a leaſe to another for twenty years, 
to begin after the expiration of the firſt leaſe; though this be, 
in ſtrict propriety, a leaſe in reverſion, yet it was ſaid to be good, 
and to ſtand well within 14 Eliz. c. 11., becauſe theſe contracts 
or leaſes do not intermix, but the one ſtands well with the other, 
and both together do not exceed the forty years compriſed in the 
ſtatute, which doth not hinder leaſes to be made from a day to 
come : but this opinion is (a) denied to be law, and ſeems alſo to 
be expreſoly againſt the foregoing caſes, where ſuch leaſe to be- 


gin 


= 
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zin at 2 day to come, there being then another leaſe in ee, is 
condemned, though both did not exceed the term of forty years 
in the whole. 


Rule 4. That ſuch Leaſes are not to exceed three Lives, or twenty- 
one Years. 


A fourth rule to be obſerved for making theſe leaſes good in 
law is, that they do not exceed three lives, or tweaty-one years, 
from the making thereof; therefore, if a biſhop makes a leaſe for 
four lives, and one of them dies in the life of the biſhop, ſo that 
at his death there are but three lives ia being, yet the leaſe is 
void againſt the ſucceſſor, becauſe being void by 1 Eliz. c. 19. 
at the time when it was made, no ſubſequent accident can make 
it good, 

$0, if a leaſe be made for three lives in this manner, viz. to 
one for life, remainder to a ſecond for life, remainder to a third 
for life, this leaſe is void againſt the ſucceſſor ; becauſe, other- 
wiſe the two firſt would be diſpuniſhable of waſte during their 
lives, by reaſon of the intermediate remainder ; and ſo dilapida- 
tions, and other miſchiefs, which the ſtatutes intended to provide 


3 


1 
* 


So, if an archdeacon makes a leaſe for three lives, according 
to the ſtatutes, and the leſſees make a leaſe for 100 years, which is 
confirmed by the archdeacon, biſhop, dean, and chapter, yet ſuch 
leaſe ſhall not bind the ſucceflor : or, if a biſhop makes a leaſe for 
three lives, reſerving the ancient rent, and they make a leaſe for 
100 years, if three men ſo long live, which is confirmed by the 
biſhop and chapter; yet may the ſucceſſor avoid this leaſe, and 
yet theſe are out of the words of the ſtatutes ; but if they are 
not to be conſtrued to be within the meaning thereof, the ſta- 
tutes would ſignify nothing, and all eccleſiaſtical perſons, by ſuch 
evaſions, might get out of the acts, and make what alienations 
they pleaſed, 
If a leaſe be made to A. for the lives of B., C., and D., this is a 
good leaſe; for a leaſe to one for the lives of three others, and a 
leaſe to three for their lives, is all one, within the intent of 
theſe ſtatutes ; for three lives are the meaſure of the eſtate, which 
is all the ſtatutes require. But a Raſe for ninety-nine years, de- 
terminable on three lives, ſeems not good within the ſtatute of 
the 1 Eliz. c. 19. & 13 Eliz. c. 10. which make void all eſtates, 
gifts, grants, Sc. (other than for three lives, or twenty-one 
years); fo that a leaſe for ninety-nine years, determinable on three 
lives, being neither of thoſe, falls within the diſability and void- 
ance of the firſt part of thoſe acts. 
But a leaſe by huſband ſeiſed of lands in right of his wife, or 
Jointly with his wife, of an eſtate of inheritance for ſixty years, if 
they thould ſo long live, was held ſufficient to bind the wife ſur- 
viving, within the 32 H. 8. c. 28. and no queſtion made of it; 
the only diſpute there being, Whether the wife ought to have 
joined in the indenture of leaſe ? and that ſuch leaſes for ninety- 
F 3 nine 


* 


againſt, would be let in. in the caſe referted to, but the court gave no opinion upon ĩt.] 
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nine years, determinable on three lives, are good within that ſta« 
tute, appears from the reafoning in (a) Whithect's caſe z where it 
is adjudged, that if a man has power to make leaſes abſolutely or 
generally, (as the ſeveral perſons compriſed in the ſtatute of 32H. 8. 
c. 28. have,) and a proviſo or reſtraint comes after, (as in that act 


it does, ) that ſuch leafes ſhall not exceed the number of twenty- 


Leon. 306. 
5 Co. 6. b. 
8 Co. 70. b. 


Co. Lit. 
44. b. 
47+ As 
142. 2. 
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7 Co. 51. 
Leon. 333+ 
Bro. -tit. 
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21. tit. 
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5 Co. Js 
Jewel's 
cale. Cro. 
Jac. 111. 
173. 

A. or, 778. 
Laim. 175. 


2 Sand. 303. 


Hard. 326. 


one years, or three lives at the moſt} there, a leaſe for ninety- 
nine years, determinable on two or three lives, is good within 
the firſt part of the act, and not made void by the laſt part there- 
of, becauſe it does not excced the three lives thereby allowed, 
though it be not directly for three lives; but now a leaſe for 
ninety-nine years, determinable on three lives, upon the ſtatute 
of 1 Eliz. c. 19. & 13 Eliz. c. 10. is juſt the reverſe of this; for 
the firſt part of theſe acts makes void all eſtates, gifts, grants, &c, 
by the perſons therein-mentioned, and the laſt part ſaves only 
leaſes fer twenty-one years, or three lives, &e. ſo that this leaſe 
being void by the firſt part of theſe acts, and not within the 
ſaving of the laſt part, being neither for twenty-one years, nor 
three lives, ſhall not bind the ſucceſſor within theſe acts; /ed 
guære de Hoc. 

But though theſe Gatutes provide that theſe leafes ſhall not ex- 
ceed twenty-one years, or three lives, yet ſuch leaſes for fewer 
years, or lives, are good; for the intent of the ſtatute was only 
to abridge the power of making long and unreaſonable leaſes, by 
reducing them to ſuch a detertninate number of years or lives, 
which they ſhould not exceed, but might be made as much under 
as the parties pleaſed, 


Rule 5. Of what Things Leaſes may be made to bind the Succeſſor, 


A fiſth rule to be obſerved in the making of leaſes upon theſe 
ſtatutes to bind the ſucceſſor is, that they muſt be made of lands 
or tenements corporeal and manurable, whereto reſort may be had 
for the rent reſerved thereout by way of diſtreſs ; for otherwiſe 
the ſucceſſor may be without any remedy for the rent, and fo 
dilapidations, poverty, and all the other miſchiefs the ſtatutes in- 
tended to provide againſt, be let in. Therefore, leaſes of fairs, 
markets, liberties, franchiſes, advowſons, commons, piſcaries, 
othces, hundreds, tithes, or any other incorporeal inheritance, 
though with confirmation of the dean and chapter, or other per- 
ſons required by law to confirm the fame, will not bind the ſuc- 


ceſſor. 


For the better underſtanding of this rule, it will be neceſlary 
to take notice of ſome diſtinctions, which plainly ariſe out of the 
books. 

1. All the books agree that a leaſe for three lives of tithes, or 
other incorporeal inheritances before- mentioned, will not bind the 
ſucceſſor, though the ancient rent be reſerved, and the leaſe or 
grant confirmed ; the reaſon whereof is, that if ſuch leaſe or 
grant ſhould be good againſt the ſucceſſor, ke would then be with- 
out the tithes, Sc. and kave no remedy for the rent thereon per 

ſerved; 
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ſerved; for diſtrain he could not; becauſe there would be no 
place wherein to take any diſtreſs, the- things leaſed or granted 
being perfectly incorporeal and inviſible ; an aſſiſe he could not 
have, becauſe either he had not ſeiſin, or, if he had, yet there 
would be nothing to put in view of the recognitors; and an 
action of debt he could not maintain during the leaſe, becauſe, 
being for three lives, that is, an eſtate of freehold, which will en- 
dure no action of debt ſo long as it continues; and fo the ſueceſ- 
ſor would, in ſuch caſe, have no manner of remedy for the rent 
reſerved, which would be againſt the expreſs proviſion and intent 
of the ſeveral acts. ; 


2. It is held likewiſe in ſome books, that a leaſe for twenty- 


one years of ſuch incorporeal inheritances, though they have been 
uſually demiſed, and the ancient rent be thereout reſerved, that 
yet this is voidable by the ſucceſſor within theſe ſtatutes; becauſe 
though the rent reſerved be good by way of contract between the 
leſſor and leflee, and that debt may be maintained for recovery 
thereof; yet, they ſay, it is not ſuch a rent as is incident to the 
reverſion, nor ſhall paſs with it to the ſucceſſor ; and therefore the 
ſucceſſor having no remedy for the rent, ſhall not be bound by 
the leaſe. 

But this point ſeems to have been ſhaken by contrary reſolu- 
tions ſince Jexve/'s caſe, for ſome books expreſsly hold ſuch leaſe 
for years to be good againſt the ſucceſſor ; becauſe, they ſay, he 
has remedy for the rent by action of debt, and ſay it has been fo 
adjudged, and take the diverſity (a) between ſuch leaſe for years 
and a leaſe for life: alſo, they ſay, that the rent iſſues out of the 
tithes in point of render, though not in point of remedy, becauſe 
no diſtreſs can be taken for it; but that is ſupplied by the action 
of debt which lies for ſuch rent, and ſhall devolve on the ſucceſ- 
ſorz and that ſuch rent does not lie only in privity of contract, 
as a ſum in groſs, but is incident to the reverſion, otherwiſe the 
luccefſor could not have it, being only privy to the eſtate, not to 
the perſonal contracts of his predeceſſor; and to this opinion the 
court inclined, but thought it a point of great conſequence, and 
— to avoid it, gave judgment on another point which was 
clear. 


kereditaments by eccleſiaſtical 
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ſons, whether for lives or for years, as good as if the leaſes were of 


<orporeal hereditaments, and gives action of debt to the ſucceſſor for rent reſerved on freehold leaſes. ] 


3. All the books agree that a leaſe for three lives, or twenty- 
one years, of a manor, with the advawſon appendant, or of lands 
or houſes, and of-tithes uſually let therewith, reſerving the ancient 
rent, Sc. is good, and ſhall bind the ſucceſſor within theſe =Y ; 
for though the rent does not ifſue out of the advowſon, tithes/TFec., 
in point of remedy, yet the rent is greater in reſpect thereof, and 
the ſucceſſor has his remedy for the whole rent upon the lands, or 
other corporeal inheritances let therewith z ( /ed quere, if the tithes 
lhould be worth 2 or 300 J. per ann. and the lands not above 4 or 
51. Oc.) and Vaughan proves this from the expreſs words of 
13 Eliz. c. 10. which are, That all leaſes by any ſpiritual or eccle- 
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ſiaſtical perſons, having any lands, tenements, tithes, or heredita- 
ments, (other than for twenty-one years, or three lives, &c.) thall be 
void; ſo that the ſtatute plainly ſhews, that ſome way or other tithes 
may be leaſed for twenty-one years, or three lives; and if they 
— be leaſed ſingly, it muſt be with lands uſually letten there- 
With. 

Therefore, where the dean and chapter of Norwich leaſed a 
parſonage and common of paſture, rendering rent, and 1 E. 6, 
ſurrendered their poſſeſſions to the king, and afterwards the king 
granted the parſonage, without ſpeaking of the common of patl- 
ture; it was held, that the patentee of the parſonage ſhould have 
all the rent, and no apportionment ſhould be in reſpe& of the 
common; becauſe all the rent iſſued out of the parſonage, and 
nothing out of the common. bs 

A biſhop, having an advowſon appendant to a manor in right 
of his biſhoprick, grants the advowſon for twenty-one years, and 
this was confirmed by the dean and chapter, yet held within the 
reſtraint of 1 Elia. c. 19. and void againſt the ſucceſſor ; becauſe, 
as was ſaid, it was not ſuch an hereditament whereout a rent 
could be reſerved : but a better reaſon ſeems to be, becauſe no 
rent was at all reſerved, and then, to be ſure, neither the prede- 
ceflor nor ſucceſſor could have any benefit thereof by way of 
contract, or otherwiſe ; nor did it appear to have been uſually 
letten. 

The biſhop of Oxford, having primam veſluram five tonſuram of 
certain lands, after 1 Elia. c. 19: lets to the plaintiff for three 
liyes, rendering the ancient rent, and dies, and his ſucceſſor, the 
now defendant, enters upon him, and takes the hay: it was 
urged, that this was not like the leaſe of a fair, becauſe this con- 
cerned land, and was to be taken upon the land, and ſo the ſuc- 
ceſſor was not without remedy, becauſe he might diſtrain the 
_ when it was cut: but per curiam, if the biſhop had 

ad veſluram, or primam weſluram, or tonſuram, from ſuch a 
day to ſuch a day, this had been ſuch an hereditament as might 
have been leaſed ; for there the biſhop or his leſſee might have 
mowed, and after fed it, during that time, and then the ſucceſſor 
might have diſtrained the cattle z but here the biſhop had only 
primam veſturam, viz. only the cutting of the graſs once, within 
ſuch a time, and then his intereſt is at an end, and he cannot after 
feed it; ſo that it is no hereditament within the ſtatute, whereof 
any leaſe can be made to bind the ſucceſſor. 

If a biſhop, dean, and chapter, or any other perſon reſtrained 
by theſe ſtatutes, grant the next avoidance of any church which 
they have in right of their biſhoprick, deanry, &e., though with 
confirmation of all perſons intereſted therein, yet the ſucceſſor ſhall 
avoid it ; for this is ſuch an hereditament as the ſtatutes intended to 
reſtrain them from binding their ſucceſſors by, and no rent can be 
reſerved out of it; for ſuch grant of the next avoidance can bring 
no manner of benefit to the ſucceſſor. 

It hath been ſeveral times held, that biſhops, or other eccleſi- 


aſtical perſons, are not reſtrained either by the 1 Elix. c. 19. or 
13 Elia. 


P 


if to avoid this act a writ of annuity were brought againſt a parſon Brig. 30. 
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13 Elia. c. 10. from making grants of copyhold lands in fee, in cumb. 2533. 
tail, or for lives, or for any number of years, according to * 
cuſtom of the manor, and that no confirmation is neceſſary to 1 


make ſuch grants good, though they are made by a ſole corpora- 276. \ 
Av. . 


tion, as by a biſhop, prebendary, &c. Leia. . 4 Leon. 117. Meydon's Cb 


The biſhop of Wincheſter, 5 Eliz. with confirmation of the dean Dyer, zyo b. 
and chapter, granted an annuity or annual rent out of lands, par- e. 04. 
cel of the poſſeſſions of his bifhoprick, with clauſe of diſtreſs to it, Any — 
pro conſilio impenſo & impendendo pro termino vite ſue, and died; the Roll. Rep, 
grantee brought debt againſt the executors of the biſhop for 154: 37% 
arrears incurred in his lifetime; and the only queſtion was, whe- 11 Co. 69 
ther upon the 1 Elz. c. 19. this grant was void againſt the ſucceſ- 
ſor, ſo that the grantee could not maintain a writ of annuity againſt 
him, but only an action of debt againſt the executors of the grantor? 
the caſe does not appear to be adjudged, but it is cited in ſeveral 
books, that the annuity was determined by the death of the 
grantor ; for though this was not parcel of the poſſeſſions of the 
biſhoprick, but only iſſuing out of them, yet if the ſucceſſor ſhould 
be charged with it, this would tend to his prejudice and im- 
poveriſhment, which the ſtatutes intended to prevent. 

So, where a writ of annuity was brought againſt the ſucceſſor 10 Co. 61. 
upon a grant made by his predeceſſor, and confirmation by the — 
dean and chapter, yet it was adjudged that it would not lie, be- dg, cited 
cauſe it was not averred that it had been uſually granted, though 30 Eliz. 
it was averred to be reaſonable ; and it appears by theſe caſes, that The 24% 
or vicar, who prayed in aid of the patron and ordinary, and upon S. C. cited. 
default, judgment were given for plaintiff, this likewiſe 1s within the 
equity of the ſaid act, and void againſt the ſueceſſor: ſo, if a writ 
of annuity were brought againſt a biſhop upon title of preſcrip- 
tion, or otherwiſe, and judgment given againſt him by verdict or 
confeſſion, yet this is reſtrained by 1 £/:z. c. 19. becauſe the biſhop 
is charged with the annuity in reſpect of the biſhoprick; and 
therefore the ſucceſſor would be charged with the arrears incurred 
in the life of the predeceſſor, as it is held 48 E. 3. c. 26. and fo 
it would tend to the diminution of the revenues, and impoveriſh- 
ing of the church. 

50, 4 a rent- charge be granted by any corporation reſtrained 5 Co. 15. a. 
by theſe ſtatutes, though this rent- charge be not parcel of their Kell. Rep. a 
poſſeſſions, yet it is againſt the equity of the ſtatutes, and void 
againſt the ſucceſſor ; for if biſhops, and other eccleſiaſtical per- 
ſons, were at liberty to grant what rent-charges they thought fit, 
and that theſe ſhould be good and binding upon the ſucceſſor, he 
might have his poſſeſſions ſo clogged and incumbered, as not to be 
able to keep up hoſpitality, or ſuſtain the dignity of his function, 
and fo the good deſign of theſe acts be wholly eluded. 

In covenant, plaintiff declared of a leaſe by the predeceſſor of Veat. 223. 
the defendant, in which was a covenant, that he and his ſucceſſors 2 Le»: 65. 
would pay all taxes during the term, and aſſigns for breach, that — 
-* | : ſuch v. Biſhop of 


Sai.eury, 
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ſuch a tax was made by Parliament for the royal aid, and that the 
plaintiff was forced to pay it, the defendant refuſing to diſcharge 
it, unde actio accrevit, &c. and the only queſtion was, whether this 
were ſuch a covenant as ſhould bind the ſucceſſor as incident to 
the leaſe by 32 H. 8. c. 28. ? for it is clear, if the biſhop had made 
a covenant or warranty, this had not bound the ſucceſſor at the 
common law, without the conſent of the dean and chapter; and 
if it ſhould now be taken that every covenant would bind the ſuc- 
ceſſor, the ſtatute of 1 Eliz. c. 19. would be of no effect: but it 
was held, this covenant would not bind the ſucceſſor ; 1. Becauſe 
it is not ayerred that ſuch covenants had been uſed in former 
leaſes, as it ofight to have been, to prove it an ancient covenant. 
2. If this covenant had been in former leaſes, yet it could not 
bind to pay this new tax by Parliament; but it muſt have been in- 
tended only of ſuch as were then in uſe, viz. ſynodals, penſions, 
tenths granted by the clergy, procurations, c. it was held 
however, that this covenant would not avoid the leaſe. 


Rule 6. M hat ſball be ſaid a uſual Letting to Farm upon the ſeveral 
Statutes, and by what Perſons. 


A fixth rule to be obſerved in the conſtruction of leaſes upon 
theſe ſtatutes ariſes upon the words of 32 H. 8. c. 28. that that 
af ſhall not extend to any leaſe of any manors, lands, tenements, or 
hereditaments, which have not moſt commonly been letten to farm, or 
occupied by the farmers for the ſpace of twenty years next before ſuch 
leaſe theregf made. The firſt conſtruction that prevailed was, that 
this letting to farm within the twenty years ought to be by ſome 
perſon who had an eſtate of inheritance therein; and therefore, if 
the heir in tail were in ward of the king for twenty years, and 
during that term the king, or his grantee, made leaſes of lands of 
the ward which had not been uſually letten or occupied in farm 
for twenty years before, this letting them to farm by the king, or 
his grantee, during the twenty years wardſhip, is not ſuch a letting 
to farm within the intent of the ſtatute, as will enable the heir in 
tail, when he comes of age, to make a leafe for twenty-one years, 
or three lives, of thoſe lands, to bind his iſſue. So, if ſuch leaſe 
were made by tenant by the curteſy, tenant in dower, or the like, 
of lands which before that time had not been moſt uſually letten 
to farm for twenty years, their letting to farm of ſuch lands for 
the greater part of twenty years, will not impower the iſſue in 
tail, when he comes into poſſeſſion, to make a binding leaſe of ſuch 
lands within the intent of the ſtatute ; for the intent of the ſtatute 
was only to make good leaſes of ſuch parts of the land as had been 

before uſugl}y letten by thoſe who were owners of the inheritance, 
and beſt knew what was moſt proper to be let out, and what not, 
and therefore did not intend to eſtabliſh leaſes made of any other 
poſſeſſions than thoſe, which the owners of an eſtate of irherit- 
ance therein had, for the greater part of twenty years, thovght fit 
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to leaſe to farm; for if the leaſes of tenant in dower, tenant by 
the curteſy, guardian by knight's ſervice, or ſuch like, who, having 
only q; particular eſtate therein, would be for making money of it 
all, and letting out the whole for rent; if leaſes made by ſuch for 
eleven or twelve years, or more, according to the time they lived 
or had intereſt therein, ſhould be a letting to farm within this 
ſtatute z then might the iſſue in tail, when he came into poſſeſſion, 
make a leaſe for twenty-one years, or three lives, of the capital 
meſſuage or manſion-houſe, or, perhaps, of the whole eſtate, be- 
cauſe thoſe particular tenants had ſo done for eleven or twelve 
years, Or more; and then if ſuch tenant in tail ſhould die the next 
day, his iſſue would not have a houſe to put his head in; which 
never was the intent of the ſtatute, 

So, where the temporalties of a biſhoprick come into. the hands 
of the king, and he keeps them twenty years, or more, and during 
that tinie lets to farm for eleven years, or more, lands which had 
not been before accuſtomably letten, and then appoints a ſucceſſor, 
and reſtores him the temporalties, he cannot by any leaſe bind his 
ſucceſſor, for thoſe lands, which had no other warrant for his 
leaſing thereof, than only that the king, whilſt the temporalties 
were in his hands, had let them to farm for eleven years or more; 
and he might have let the biſhop's palace, or the demeſnes about 
it; and then if the ſucceſſor might likewiſe make a binding leaſe 
thereof for twenty-one years, or three lives, and ſhould die, or be 
removed ſoon, the miſchief intended to be remedied by the ſtatute, 
in giving the farmers a ſecure and laſting poſſeſſion during their 
leaſes, would introduce a much greater upon the ſucceſſor, by 
ſhutting him out of all the houſes and lands belonging to the 
biſhoprick for twenty-one years, or three lives; and fo, inſtead of 
maintaining hoſpitality, as the books ſpeak, would occaſion nothing 
but quarrels and contentions. So, for the ſame reaſon, a letting 
to farm by a diſſeiſor or any other who has not a rightful eſtate 
of inheritance, though it be for the greater part of twenty years, 
is not a letting to farm by ſuch a perſon as will enable the tenant 


75 
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in tail, biſhop, or other perſon intended to be provided for by this 


ſtatute, to make any binding leaſe of lands which were not ac- 
cuſtomably letten to farm for the greater part of twenty years, by 
thoſe who had a rightful eſtate of inheritance therein. 

But as the miſchief would be great, on the one hand, to con- 
ſtrue the ſtatute in ſuch a manner, as would empower the perſons 
before-mentioned to determine of what parts and poſſeſſions leaſes 
might be made good and binding againſt the ſucceſſors, iſſues in 
tail, and other perſons intended to be bound by the act; ſo, on 
the other hand, a conſtruction not leſs hurtful to them ſeems to 
have obtained upon the ſame words of the ſtatute ; which pro- 


vides, That it ſoall not extend to any leaſe of any manors, lands, lene- 


ments, or hereditaments which have not moſt commonly been letten ta 
farm, or eccupied by the farmers for the ſpace of twenty years next be- 
ore ſuch leaſe thereof made; upon which words it is held, that the 
lands to be leaſed within that ſtatute muſt be ſuch, and ſuch only, 
25 have been letten to farm, or occupied for eleven years, or more, 

at 


Co. Lit. 
44. b. 

Cro. Eliz. 
708. Mal. 
let and 
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Mallet. at one or ſeveral times within the twenty years next before the 
= John leaſe for twenty-one, or three lives, to be made; ſo that if lands 
e. have been formerly let to farm never ſo long, or often, yet if 
the tenant in tail, or biſhop, ſhould keep them in his bwn — 
fifteen or twenty years, theſe lands cannot be leaſed for twenty- 
one years, or three lives, to bind the iſſue or ſucceſſor, till they 
have undergone a probation of twenty years longer, and within 
that time have been letten to farm, or occupied by farmers for 
eleven years, or more: ſo, if the temporalties come to the hands 
of the king, and he ſhould keep the lands uſually letten in his own 
hands forty or fifty years, more or leſs, and then reſtore the tem- 
poralties to the ſucceſſor, he muſt then begin to let them to farm, 
till they have run out in farmers hands eleven years at leaſt, other- 
wiſe he can make no leaſe for twenty-one years, or three lives, 
within this ſtatute. So, if a diſſeiſor after a leaſe for twenty-one 
years, or three lives, expired, enter upon the biſhop, or tenant in 
tail, and hold the lands twenty years, or more, and then the biſhop, 
or tenant in tail, or their ifſue or ſucceſſor, enter, though theſe 
lands were demiſeable, and actually demiſed, within the ſtatute, 
but juſt before the difſeiſor entered, yet now they cannot be again 
leaſed for twenty-one years, or three lives, till they have been in 
. farmers hands for eleven years at leaſt; and ſo it is in the power 
of the king, the diſſeiſor, nay of the biſhop, or tenant in tail him- 
ſelf, to evade and elude the intent of the act, by keeping the lands 
ten or twelve years in their hands; and though they die, or are 
removed preſently, yet the ſucceſſor or iſſue can have no benefit of 
the ſtatute till after eleven years at leaſt, 
(a) Where "Theſe reaſonings and inſtances were preſſed and urged in a 
- ++ "iis (a) caſe by Twi/den and Chief Juſtice Keeling, againft Windham and 
Archbiſhop Moreton, and they thought them ſo conſiderable, that it put them 


— Vork a upon finding out a more eaſy and natural conſtruction. 

1604, made 

a leaſe for three lives, rendering the ancient rent; in 1630, this leaſe was furrendered, and the lands 
remained unlet till 1662, when the archbiſhop made a leaſe thereof to the plaintiff's leſſor, rendering 
the ſame rent as was reſerved in 1604, and died, and the then archbiſhop entered, and let to the de- 
fendant ; and whether theſe lands, not having been let ſince 1630, could be leaſed again, was the queſ- 
tion? and Twiſden and Keeling, for the reaſons herein mentioned, held they might. Lev. 212. 
Sid. 336, 416, Raym. 165. 2 Keb. 213, Pemble v. Stern. a 


For they held, that the clauſe conſiſted of two parts in the diſ- 
junctive, and if either of them were obſerved, it was ſufficient to 
warrant the leaſing for three lives, or twenty-one years, within 
the intent of the ſtatute: the words are, that that act ſhall not ex- 
tend to any leaſe of any manors, lands, &c. which have not moſt com- 
monty been letten to farm; this is the firſt part of the disjunctive, 
and is general: the other part is, or occupied by the farmers thereof 
by the ſpace of twenty years, &c. and they thought the moſt na- 
tural and genuine meaning of the words to be, that the lands to be 
leaſed mult either be ſuch as have been moſt commonly letten, 
that is, ſuch as are not reputed part of the demeſnes of the biſhop- 
rick, or ſuch as have been occupied by the farmers thereof by the 
ſpace of twenty years, &c., that is, if the biſhop has let out part 
ol lis demeſnes to farm, and the occupation of the OY 
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been approved for twenty years together, as not any ways incon- 


venient to the biſhop, the ſtatute will preſume that they are lands 


fit to be let. And as to the authorities againſt this opinion, Trtuiſden 
ſaid, in Mallet's caſe, that point came in unneceſſarily; and Xceling, 
that it came in on a fooliſh argument, and therefore was of na 
great weight; and ſo in a as Mervin's caſe, the point never 
came in queſtion, but only dictum fuit pro lege; and as to my lord 
Coke, (though he were a grave and learned man,) yet he was not 
infallible, nor did he deſire to be accounted fo, and this opinion of 
his was not judicial, that if it had come to an argument he might 
poſſibly have thought otherwiſe ; for Keeling ſaid himſelf was of 
that opinion, till he came to conſider the caſe, and weigh the incon- 
yeniencies of that conſtruction: and it was ſaid, that queen li- 
zabeth kept the temporalities of the biſhop of Ay above twenty 
years in her hands, and yet no queſtion of his leaſes after: and 
they ſaid likewiſe, that the lord Cole's inference was falſe, and not 
warranted by the ſtatute, viz, that if it had been leaſed for eleven 
years it would be ſufficient ; for the firſt part of the ſtatute, as 
to leaſing, ſeems to refer to a more ancient time : alſo it was held, 
that if the other conſtruction prevailed, theſe lands, or any other 
which continued unlet for eleven years, could never after be let 
again for twenty-one years, or three lives, becauſe they were not 
moſt accuſtomably letten, &'c., by the ſpace of twenty years, 
which makes it the more reaſonable to reject ſuch conſtruction : 
fed quere, if by letting them again to farm for eleven years, or 
more, the power given by the ſtatute to leaſe for twenty-one 
years, or three lives, be not ſet up again? but guere, whether ſince 
as it appears before, the letting to farm by the king, or a diſſeiſor, 
&c., is not ſuſſicient within this ſtatute, whether likewiſe their 
keeping it in their hands for eleven years, or more, be of any pre- 


judice to the biſhop, or his ſucceſſors, or to the tenant in tail, or 


his iſſue? for if the ſtatute only intended letting to farm by the 
biſhop or tenant in tail himſelf, then all the objections before- 
mentioned ſeem to loſe their force, unleſs where the biſhop, or 
tenant in tail, keep the lands undemiſed in their own hands for 
eleven years or more, 

A leaſe made by the predeceſſor of the plaintiff for three lives, 
rendering rent, and confirmed by the dean and chapter ; the 
defendant claiming under it avers that it was the uſual and an- 
cient rent, and the land uſually d-miſed ; the plaintiff replies, that 
it was uſually before that leaſe retained in the hands of his predeceſ- 
ſors for hoſpitality, and traverſes ab/que hoc, quod fuit magis uſualiter 
dimiſſa, &c.: it was held a good traverſe; for ſince 32 H. 8. 
c. 28, appoints that the ancient rent ſhall be reſerved, it is thereby 
implied that the land ſhould have been uſually demiſed, otherwiſe 
the ancient rent cannot be reſerved. 

Another thing required by the ſtatute is, that theſe leaſes be 
made of lands uſually letten to farm, c., upon which words it 
kath been adjudged, that a demiſe by copy of court-roll is ſuffi- 
cient; for that is in judgment of law but an eſtate at will; and 

without 
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without queſtion, lands demiſed #t will by thoſe who have the in- 
heritance, rendering rent, are lands accuſtomably letten to farm 


within the {aid act; and fo it was ruled 7 Eliz. in Sir John Mer- 


vin's caſe, where tenant in tail let a copyhold by indenture, render- 
ing the ſame rent as before, and held a good leaſe within 32 H. 8. 
c. 28. and Williams ſaid, he had known it thrice ſo adjudged in his 
time, in the caſe of tenant in tail. 

But where tenant in tail had power, by a particular act of parlia- 
ment, to make leaſes for life, lives, years, or at will, after the 
cuſtom of the manor, yielding the true and ancient rent, &c., and 
he made a leaſe both of freehold and copyhold by a deed at com- 
mon law, reſerving ſuch a rent; this was held not to be warranted 
by the ſtatute as to the copyhold, becauſe the ſtatute ſpeaks of 
teaſes at will by the cuſtom of the manor z which imports, that the 
ſtatute did not intend that copyholds ſhould be demiſed otherwiſe 
than they were before the ſtatute, and that was by, copy of court- 
roll, not by a leaſe for years, and the rent to be reſerved thereon 
was cuſtomary rent, not rent upon a leaſe for years at common 


law. 
Rule 7. What Rent is to be reſerved ; And herein, 
1. That there muſt be a Rent reſerved. 


As to this the ſtatute is expreſs that a rent muſt be reſerved ; 
and therefore where the college of all A// Szuls in Oxford made a 
leaſe without reſervation of any rent, though it was but to try a 
title, yet it was held void, the ſtatute being expreſs and poſitive z 
and therefore no conſtruction or pretence can be urged to avoid 
the ſtatute : but in that caſe it did not appear that no rent was 
reſerved, but only the plaintiff had not ſhewn that there was any 
reſerved, and yet there might be, in the leaſe ; and if not, the 
defendant ought to ſhew it; and ſo the exception diſallowed. 


2. That this Rent muſt continue due, and be payable to the 
Leſſors and their Succeſſors. 


This alſo is ſo ſtrictly required by the ſtatute, that it hath been 
held, that if a biſhop, tenant in tail, c., make a leaſe of land, the 
ancient rent whereof was 10/. and reſerve but 5 J. per annum during 
his life, and 10 J. per annum after his death, to the iſſue or ſuc- 
ceſſor, yet this leaſe ſhall not bind, becauſe the rent originally re- 
ſerved was not purſuant to the ſtatutes; though there can be no 
pretence of prejudice to the iſſue or ſucceſſor, more than if the 
biſhop, or tenant in tail, &c., ſhould releaſe the rent, or any part of 
it, during their own lives, which ſurely they may do: ideo quare ? 


3- That ſuch Rent muſt be the ſame, or more in Quantity than 
hath been reſerved within twenty Years next before ſuch Leaſe 
made: And herein, ö 


1. What 
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t, What ſhall be ſaid to be the ancient Rent, where Variety 
of Rents have been reſerved, or ſomething formerly reſerved 
now omitted or yaried. 


As to this, where variety of rents have been reſerved, as for- 
merly 10/. then 20/. then 3o/. and laſtly 40 J. per ann. or 
s contra formerly 40 J. then 30/7. then 20 J. and laſtly 10/7. 
per ann.; the 101. in the one caſe, and the 40 L per ann. 
in the other caſe, are the rents to be reſerved on any new 
leaſe to be made; but with this diverſity between leaſes 
made by virtue of the ſeveral ſtatutes before-mentioned, and 
leaſes by virtue of powers in private conveyances and ſet- 
tlements; for upon leaſes made by virtue of the ſeveral ſtatutes 
before-mentioned, this was the meaſure immediately after theſe 
acts paſſed, and muſt continue ſo {till ; becauſe the ſame acts being 
to warrant every ſucceſſive leaſe as well as the firſt, there can be no 


variation of the rent in any other leaſe to be made from the rent, 


which, upon conſtruction of thoſe ſtatutes, was in the firſt leaſe, 
made by virtue thereof, ſettled to be the antient and unaccuſtomed 
rent; and conſequently, the variety of rents in ſuch leaſes muſt 
have been only before the ſtatutes : * upon leaſes made by virtue 
of powers in private conveyances and ſettlements at this day, re- 
ſerving the old and accuſtomed yearly rent, or the moſt ancient 
and accuſtomable yearly rent, there, the rent reſerved on any leaſe 
then in being, or upon the leaſe made laſt before ſuch ſettlement 
or conveyance, ſeems to be the meaſure of the reſervation upon 
any leaſe after to be made by virtue thereof; for the intent of 
ſuch power, as well in ſuch ſettlements as upon the ſeveral acts 
before-mentioned, was only that they, who were to make leaſes 
by virtue thereof, ſhould not put the eſtate in any worſe condition 
than it was at the time of ſuch ſettlement, or of thoſe acts made, 
but keep it in the ſame plight and condition as it then reſpeCtively 
was; and the rent reſerved laſt before the making of ſuch ſettle- 
ment, or of thoſe acts, may well be called old or ancient in reſpect 
of the new rent to be reſerved on ſuch leaſe, to be made after ſuch 
ſettlement, or after thoſe acts. But the Lord Camper, in the caſe 
of Lord (a) Mohun and Orby, ſeemed to make a doubt of this con- 
ſtruction of the words ancient and accu/lomable rent, and thought 
the laſt rent no certain rule to go by; for ſuppoſe it were leaſed 
once at a greater, and twice at a leſs rent, he thought the ancient 
rule muſt be that reſerved on the firſt leaſe ; for the two laſt may 
be made by a tenant in fee, who was not bound to reſerve the an- 
cient rent, but might let it for nothing, if he pleaſed : but upon 
the 32 H. 8. c. 28. or the ſame words in private powers, viz. ſo 
much yearly rent, or more, as hath been moſt accuſtomably 
yielded or paid within twenty years next before ſuch leaſe thereof 
made, if a greater rent had been reſerved before the twenty years, 
jet the reſerved within the twenty years, though it were leſs, mult 

the meafure of the reſervation upon leaſes to be made by virtue 
of that ſtatute, or of private powers, worded in the fame manner. 


But 
— 
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But if within the twenty years it had been let once at a greater 

and twice at a leſs rent, then the queſtion will remain, which of 

the reſervations will be the meaſure of the rent to be reſerved on 

the any two new leaſes to be made ? and how far the opinion of my 

. . Lord Chancellor Cowper will outweigh the opinions of my Lord 
dent has been Chief Juſtices Hale and Holt is conſiderable, though their opinions 
reſerved ſeem to fix a ſtanding rule to go by, whereas his leaves it at great 
within the Uncertainty, from which no rule can be formed; for it may have 
years, have been let twice formerly at a leſs rent, and once, on the laſt leaſe, 
been ſome- at a greater; and if the firſt reſervation in this caſe, being greater, 
— N ſnould be the rule, why ſhould not the two firſt, in this caſe, 
ſometimes though they are leſs; for his reaſon ſeems to turn upon the pri- 


without, ority and antiquity of the rent. 
Lord Cow- 
per*s rule ſeems the beſt: in any other circumſtances Lord Holt's rule appears to be the more proper 


one. See Pow, on Powers, 549+ ] 


6 Co. 37. In ſome caſes, leaſes, by virtue of theſe ſtatutes, will be good, 

_ Jac: though there be an omiſſion of things formerly reſerved, or a vari- 

3 4. d. ation in the rent reſerved in point of time: therefore, where the 

Moor, 759. dean and chapter of Worceſter were ſeiſed of the manor of H. in 

Nean and fee, in right of their church, of which manor one G. was copy- 

Worceterss holder for life, under the ancient rent of 8 s. and 8 d. payable at 

caſe, * the four quarter-days of the year, and heriotable at the death of 

[Com. Rep. the tenant, and the copyholds of that manor were grantable by 
312. R 5 4 

Coventry v. Cuſtom for three lives; the dean and chapter 24 E/:z. by inden- 

Coventry.) ture under their common ſeal, demiſe the ſaid lands to G. and his 

aſſigns for the lives of A., B., and C., and the ſurvivor of them, 

rendering 8 s. and 8 d. half-yearly, and without reſervation of any 

heriot; and after this leaſe made the dean dies, and his ſucceſſor 

and the chapter enter to avoid this leaſe upon 13 Elix. c. 10. 

(among other reaſons); 1. Becauſe the ancient rent was not re- 

ſerved by reaſon of the loſs of the heriot. 2. Becauſe the rent 

was not payable, as it uſed to be; for before, it was payable 

quarterly, and now, it is reſerved payable half-yearly, which is 

not ſo beneficial to the ſucceſſor: but it was adjudged, that, not- 

withſtanding theſe objections, the leaſe was good, and ſhould bind 

the ſucceſſor; for the 13 Z/iz. c. 10. does not avoid any leaſe, if 

the accuſtomed rent or more, be reſerved ; and here the accuſ- 

tomed rent is reſerved, and the omiſſion, or loſs of the heriot, is 

not material, becauſe that was not a thing annual or depending 

upon the rent, but perfectly caſual and accidental. 2. That 

though the rent was formerly reſerved quarterly, and now half- 

8 yet the leaſe is good, and ſo would have been if it had 

een reſerved only yearly ; for the words of the act are, ⁊bhereufon 

the accuſtomed yearly rent, or more, ſhall be reſerved ; ſo that if the 

rent be reſerved yearly, the words of this act are ſatisfied, and 

this word yearly, not being in 1ountjoy's caſe, makes the differ- 

5 Co. 4. b. ence. And yet this rent had not all the beneficial qualities the 

$* be other rent had ; for whilſt it continued copyhold, the lord might 

have entered for a forfeiture upon the denial or non-payment of 

the rent, which now, upon this leaſe thereof, at common law, he 


cannot do, 
If 
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If the rent was anciently payable in gold, and it is now reſerved 5 C9: 4. b. 
payable in filyer, this leaſe ſhall not bind the ſuccefſor; for the 5 * 
variation may be prejudicial to the heir or ſucceſſor, by the fall of 
filver ; and though the ſame may be ſaid were it reſerved in gold, 
as it uſed to be, yet by continuing the ſpecies of reſervation formerly 
made, the leſſor hath uſed all the precaution the ſtatute required, 
and the accidental fall after can be no ways imputed to him. 

But if a quarter of corn was anciently reſerved, and now a leaſe 5 Co. 4. b. 
is made, reſerving eight buſhels of corn, this is good ; for the re- 
ſervation is the ſame both in quality, value, and nature, and differs 
only in words. ; 

A precentor or chanter of St. Paul's, being ſeiſed of the par- Palm. 106. 
ſonage of S., in jure cantarie, leaſed a portion of tithes for two aw" 
years, rendering 8 J. per ann. and reſerving paſturage for a colt in 
the land of the leflee ; and the leaſe being expired, his ſucceſſor made 
a leaſe for twenty-one years of the ſaid portion of tithes, render- 
ing 8 J. per ann. but omitted the running of the colt; yet the leaſe 
was held good, becauſe it was a thing reſerved out of the lands of 
the firſt leſſee only, which the ſucceſſor could not reſerve, ſuch 
firſt leſſee not being his tenant of the tithes : otherwiſe perhaps, if 


the reſervation had been general. 


2. In what Manner ſuch Reſervation is to be made. 


All that ſeems neceſſary here to be obſerved is, that there muſt 
be a particular mention or ſpecification of the ſum intended to be 
reſerved, as well upon leaſes to be made by virtue of theſe ſtatutes, 
as upon leaſes by virtue of powers in private conveyances and ſet- 
tlements; for otherwiſe the heir, or ſucceſſor, would be put to 
infinite trouble, vexation and expence; if the reſervation might be 
allowed to be made in the ſame or as general terms, as the power 
itſelf was; and the neceſſity of averring and proving what was the 
ancient and accuſtomable rent were to lie upon them. 

Therefore, where a biſhop was ſeiſed, in right of his biſhoprick, Cro.Car. gg. 
cf three manors which had been uſually let together at the rent Son * 

. mas. 
of 32 J. per ann, and made a leaſe of the ſaid three manors, except , xe, 380. 
ſuch and ſuch parts thereof, rendering the ancient, uſual, accuſ- 
tomed yearly rent, and the rents · and ſervices at the days and 
times uſually accuſtomed, without ſpecifying any rent or ſum in 
particular; it was adjudged, that this leaſe ſhould not bind the 
ſucceflor, becauſe the uſual and accuſtomed rent was 321. per ann. 
where all the ſaid three manors had been let without any ex- 
ception; whereas now part being excepted, that which was the 
uſual and accuſtomed rent for the whole, cannot be ſaid the 
uſual and accuſtomed rent for part; and then the reference 
being general to the ancient and accuſtomable rent, nothing at 
all is reſerved, and, by conſequence, the ſucceſſor is not bound 
by ſuch leaſe. This appears to be the reaſon in the book for 
the avoidance of that leaſe, and being ſufficient for the pur- 
poſe, there needed no other : but it will appear by the following 
Cale, that if the whole three manors had been let without any ex- 
G ception, 
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ception, yet the reſervation in ſuch general terms would have been 
ſufficient to have avoided the leaſe. 

Fitton Gerard was tenant for life, with power to make leaſes for 
twenty-one years, or three lives, ſo as upon every leaſe of, ſuch 
lands as have been uſually letten, and fines taken for them, the 
old accuſtomed rent, or more, be yearly reſerved ; and fo as upon 
every leaſe of other lands not uſually letten, or fines taken for 
them, there be reſerved the beſt improved rent that can be gotten 
for the ſame, and the leſſees to execute counterparts thereof, 
Fitton by indenture 21 Decemb. 1702, demiſes to the defendants all 
ſuch lands as have been uſually letten, and fines taken for them, for 
ninety-nine years, if three perſons ſhould ſo long live, with a re- 
ſervation in theſe words, ie/ding and paying therefore the reſpectiue 
old and accuſtomed yearly rents ; and if this reſervation was purſu- 
ant to the power, was the queſtion? And my Lord Chancellor 
Cowper, being aſſiſted with the two Chief Juſtices Holt and Tre- 
vor, decreed, that this leaſe was not good to bind the remainder- 
man; but my Lord Chief Juſtice Holt differed in opinion, and 
held this leaſe good. 1. Becauſe the reſervation being in the 
very words of the power, if the power was good, the reſervation 
muſt be ſo too; for the ſame words muſt have the ſame meaning 
in both; and if a ſum certain had been reſerved, yet it muſt have 
been averred to have been the ancient and accuſtomable rent, or 
more; and therefore this reſervation, in the words of the power, 
may be helped by ſuch an averment, and conſequently is good. 
2. That if any of the lands compriſed in this leaſe had not been 
anciently let, though the reſervation in ſuch manner as to them 
would be void, yet the leaſe would remain good as to the others. 
3- Though all the lands were compriſed in this one deed of leaſe, 
yet the remainder-man, who is to have all the deeds in his cuſtody, 
might eaſily diſtinguiſh them, as well as if they had been let 
by ſeveral leaſes, as they were formerly. But my Lord Chancel- 
lor and Trevor held this leaſe void againſt the remainder-man, 
and not purſuant to the power. 1. Becauſe it was never intended 
that the words of the power ſhould be turned verbatim into a re- 
ſervation in leaſes; and to ſay, that if the words in the power are 
good, they cannot be bad in the reſervation, is a ſtrange poſition. 
Suppoſe in the power to make leaſes it were provided, that in 
every ſuch leaſe there ſhould be inſerted ſuch covenants as are 
uſual in leaſes in that county, and a leaſe were made in the very 
words of the power, would this be good? Certainly not; nor 
could it be aided by any ſpecial verdict, finding the covenants 
uſual in that county. 2. The queſtion in this caſe is not between 
the leſſor and leſſee (between whom perhaps the leaſe may be 
good, and the rent recoverable); but the queſtion is, as to the 
remainder-man, whoſe remainder and inheritance is to be charged 
by a power which is to be taken ſtrictly, and is not purſued ; for 
the intent thereof was, that a certain rent might be reſerved upon 
every leaſe to be made, ſo that he in remainder may know how to 
come at it, and form his action for the recovery thereof, which, 
as this reſeryation is, he cannot do, but will be involved in — 
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petual controverſy and uncertainty ; for he muſt nat only aver 
and avow that the ſum he diſtrains for is the ancient rent, but 
muſt alſo prove it; for if the tenant can ſhew another more an- 
cient rent, then he may nonſuit the remainder-man ; and ſo ?oties 
quaties he diſtrains or avows for any rent, the tenant by ſhewing 
that another rent has been reſerved, may baffle him and keep the 
land in ſpite of his teeth, without any rent at all, till he is ſo 
lucky as to hit upon the true ſum reſerved upon every feveral 


. leaſe, which will be very difficult for him to do, and is no ways 


agreeable to the power. But if a certain ſum had been re- 
ſerved, and the counterpart ſhewn under the tenant's hand, he 
mult either ſhew a more ancient rent, or it will be preſumed for 
the plaintiff: and if he ſhould ſhew one more ancient, the conſe- 
quence of that will be the avoiding of his own leaſe, which, to 
imagine he ſhould attempt, is abſurdz and without defeating 
the leaſe he can never avoid payment of the rent when it is re- 
ſerved in certainty z but as it is reſerved here, it is wholly uncer- 
tain, And my Lord Chancellor ſaid, it was the firſt attempt that 
ever was made to delegate a power generally that was to have 
been executed particularly, and was a new invention tending to 
introduce perjury, forgery, and frauds, and therefore was not to 
be countenanced, 


So, in the ſame caſe, where tenant for life had made a leaſe of — 
ſt V. ＋ 7 


the lands not uſually letten, reſerving therefore the beſt and mo 
improved rents for the ſame, according to the words of the 
power; this was held ſo utterly uncertain, that nothing was 
offered to ſupport it. 


But a caſe was therein cited, where Mr. Venables of Cheſhire had Lewſon v. 


power, by a ſettlement, to make leaſes of lands anciently demiſed, * _ 
reſerving, at leaſt, 12 d. for every Cheſbire acre ; and he made a 3, 76. 


leaſe of all the lands anciently demiſed, reſerving all the rent in- 
tended 10 be reſerved ; and though theſe words were very general * 
and uncertain in themſelves, the reſervation was held good, be- 
caule it might eaſily be aſcertained by the reference of 12 d. at 
leaſt, for every Cheſhire acre, becauſe it is known what a Cheſbire 
Acre is; and that may by admeaſurement be at all times aſcer- * 
tained, and depends not upon uncertain evidence. 


[So, where a power was given to leaſe, provided that two parts a v. 
Audley, 


in three of the improved value be reſerved as à rent, and the re- — — 
ſervation was made in the very terms of the power; it was holden 32. 
that the leaſe was nevertheleſs good; and that unleſs proof were 

made of a greater value than had been conſtantly” paid and ac- 
cepted of by the remainder-mari, ſuch ſum muſt be taken as two 

parts in three of the full value of the ptemiſes at the time of mak- 

ing the leaſe, which, or the greater value, if ſo proved, was to be 
continued to be paid, whether the premiſes roſe or fell in value.] 


A precentor of St. Paul's made a leaſe of lands, the ancient Hard. . 
orrice an 


rent wh | 
ercof was 40 J. and a couple of capons, and he now re- ,, us, 


ſerves only the 40 J. and takes a covenant from the leſſee to pay 
yearly, over and above the 40 J. a couple of capons, or 6s. and 
8 4., yet this was held ſuch a covenant as amounted to a reſerva- 
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tion, and therefore the leaſe good againſt the ſucceſſor. But as the 
leaſe in this caſe was made to baron and feme, and the baron only 
covenanted in that manner, which would not bind his wife if ſhe 
ſarvived ; for that reaſon it was holden the ſucceſſors would not 


be bound. | 


3. Where the Addition of more Land, with or without the 
Addition of more Rent, ſhall avoid ſuch Leaſes, 


Ley, 74-77- Tenant in tail, or any ſpiritual perſon, in right of the church, 
Gro. _ ſeiſed of a manor whereof the copyholds and ſervices have not 
8 v. uſually been let, but only the freehold demeſnes, makes a leaſe 
Rogers. of the whole maner, reſerving ſuch a ſum only as amounted to 
the ancient rent: this leaſe ſhall not bind the iſſue or ſucceſſor, 
But where the reſervation was ſeveral, viz. reſerving the ancient 
rent in certainty for the lands anciently let, and another diſtin 
rent for the copyhold and ſervices, not uſually before letten; the 
leaſe was holden to be good as to the lands anciently let, becauſe 
for them the ancient rent was reſerved, 
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Cro. Jace A prebend uſually let, with exception of all crab trees, &'c. at 
3 17 J. per ann, was now let for three lives at that rent, without the 
3 exception, and adjudged that the leaſe was void to bind the ſuc- 
hole. ceſſor, becauſe there was more let than had been anciently ; for 


by the exception of the trees, the fruits and boughs, and foil it- 
ſelf, were excepted, which now by this leaſe paſs to the leſſee ; and 
ſo more being let than formerly, it is not warranted by 32 H. g. 
c. 28. and then the rent thereout reſerved cannot be ſaid to be the 
ancient rent, and, by conſequence, the leaſe is made void againl 
. the ſucceſſor by 33 Elig. c. 10. 

5 Co. 5. Tenant in tail by ſpecial act of parliament having authority td 
j Moor, 197. make leaſes, Cc. reddends verum & antiquum redditum, makes 3 


| | 3 leaſe of lands anciently demiſed, and of an acre of waſte not before 
; caſe, demiſed, reſerving the ancient rent, and ſo much more as the acre 
f = * of waſte was worth; and yet held, that this addition of acre of 

waſte ſpoiled the whole leaſe, becauſe the rent being entire in the 


| reſervation iſſued out of the whole, and out of every part thereof, 
| and the acre of waſte being never demiſed before, it could not be 
| ſaid verus & antiquus redditus, which iſſued out of that which never 
4 | before yielded any rent at all. | 
5 5 Co.4,5- If two farms have uſually been let ſeverally, the one for 204 

| 

: 

| 


8 . and the other for 10 J. and a biſhop, tenant in tail, Sc. makes 1 


3 Keb. 380, leaſe of both together, rendering 30 J. per ann. and dies, c. thi 


leaſe ſhall not bind the iſſue or ſucceſſor, for the ancient rent iſſu- 
ing formerly out of the two farms ſeverally, according to the aſore- 
ſaid > ay now iſſues wholly out of each, and out of ever) 
part each; and where before the rents were ſeveral, now they 
are entire; and it was ſaid to be but wantonneſs, to ſave parcl- 
ment and paper, to join them together in one leaſe, when they 
were uſually, and ought to have been let ſeverally ; and there 
was no neceſſity or colour of convenience to join them in one 
leaſe; and if he might join two, he might as well join 92 
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which would be very prejudicial to the ſueceſſor, ſince it is a kind 
of ſeignory and prerogative to have ſeveral tenants : therefore, if 
40 J. per ann, had in that caſe been reſerved for the two farms, 
which is 10 J. per ann. more than the ancient rent of both; yet 
this ſhould not bind, not becauſe more is reſerved than the ancient 
rent, (for that the ſtatute allows,) but becauſe by their being join- 
ed, if the tenant ſhould prove inſolvent, the loſs would be greater 
upon the iſſue or ſucceſſor. 

Deviſee for life, with power to make leaſes, whereupon the old 
aud accuſtomed yearly rent ſhall be reſerved, entered and built a 
new houſe upon the land, and then made a leaſe for twenty-one 
years, reſerving only the ancient rent, Wc. : it was inſiſted, that 
this could not be ſaid to be the ancient rent, becauſe part of it is 
iſſuing out of the new houſe: but the juſtices would not ſuffer it 
to be argued, but held the rent to be well enough reſerved. 


J. Where a Reſervation of the whole Rent, or only pro Rata 
on a Leaſe of Part, ſhall be good. 


On a ſpecial verdict the caſe was in ſubſtance no more than 
this: A biſhop ſeiſed of two manors in right of his biſhoprick, 
which had uſually been let for 67/. 15s. 5 d. per annum, now 
makes a leaſe for twenty-one years of one of thoſe manors only, 
reſerving the whole rent: and if this was a good leaſe within the 
ſtatute 1 Eli. c. 10. was the queſtion ? The objections againſt it 
were: 1. That the remedy for the rent was not ſo ample and bene- 
hcial as it was before; CD the rent iſſued out of both, now, 
out of one only, and the ſtatute is to be taken ſtrictly, to prevent 
diapidations and decay of ſpiritual livings. 2. That this was not 
the old accuſtomed rent, becauſe it did not iſſue out of the ſame 
lands, but out of leſs; and if that be allowed, you may leave but 
a moiety or quarter part, or but one or three acres, to anſwer 
100 l. per annum. 3. It was objected, that now the biſhop could 
not leaſe the other manor at all; for if for the ancient rent, per- 
haps it is not worth ſo much; if for leſs, it is not the ancient 
rent: or ſuppoſing he could leaſe the other manor for leſs rent, 
yet the ancient rent, which the ſtatute chiefly deſigned to provide 
for, will not be at all the better ſecured ; for. now being reſerved 
out of one manor only, that will be the only fund to anſwer it for 
the future; and if the value of lands ſhould fall, as probably they 
may, there will be no ſuthcient ſecurity or diſtreſs for the old rent, 
though perhaps the new rent, being leſs, will be abundantly ſe- 
cured : and of this opinion was Vaughan and Ellis; but Atkins 
and Windham held it a good leaſe : and after the death of Vaugban, 
North being of the ſame opinion, it was adjudged a good leaſe, and 
this judgment affirmed in B. R. upon a writ of error; for the an- 
cient rent being reſerved, the ſtatute is ſatisfied, and what is not 
in leaſe is in the biſhop's own hands. And though the diſtreſs for 
the ancient rent be not ſo large, yet the biſhop cannot complain, 
having the reſidue of the lands in his own hands, or out upon an- 


other leaſe ; and by Windham, if a biſhop ſhould enlarge a garden 
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or orchard, it would be unreaſonable ſo to tie him up, as to force 
him to hold the reſidue of the tenancy in his own hands, and never 
ſuffer him to demiſe it again, becauſe he cannot reſerve the ancient 
rent, as that iſſued out of every part of the old land: but he agreed, 
that if the biſhop in this caſe had made a leaſe of both manors, 
reſerving the ancient rent out of one of them only, this would not 
have been good to bind the ſucceſſor, becauſe he departed with 
the whole land chargeable with the ancient rent, and yet confined 
the ſucceſſor's remedy for ſuch rent to part of the lands only: but 
in this caſe he having the reſidue of the lands in his own hands, 
it is clearly out of the miſchief of the ſtatute. 

If lands uſually let at ſuch a rent deſcend to two coparceners in 
tail, each may let her own part, reſerving rent pro ratd : for it 
would be unreaſonable that the frowardneſs or perverſeneſs of one 
ſiſter, in not complying to join in a leaſe with the other ſiſter, 
ſhould hinder them both from making leaſes at all: and the 
deſcent, which cauſed the coparcenary, was an act of law, which 
they could not prevent or hinder, and the acts of law do no injury 
to any one. Ho, if a manor was uſually let at 10s. per annum 
rent, and a tenancy eſcheats, and then a leaſe is made of the whole 
manor, reſerving 10 5s. per annum, this is good, though the rent 
iſſues alſo out of the tenancy, and that never was in leaſe before; 
for the eſcheat was the act of law, and by that the ſeignory being 
extinct ought not to turn to the prejudice of the lord. But if the 
lord had purchaſed the tenancy, he could never have leaſed it with- 
in 32 H. 8. c. 28. or the other ſtatutes, becauſe the purchaſe 
was his own act; and therefore the tenancy having never been 
leaſed before, no ancient rent can be reſerved thereout, no more 
than a manor which had never been leaſed can now be leaſed by 
virtue of any of thoſe ſtatutes. 
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The books are not agreed, whether a biſhop, tenant in tail, or 
any ſpiritual perſon, c. of lands uſually let for a certain rent, 
may make a leaſe of part thereof, reſerving rent pro ratd ; but the 
better opinion ſeems to allow of ſuch leaſing (a), becauſe this in 
effect is the ancient rent; and otherwiſe, perhaps, they could not 
leaſe at all, if they had not a power of dividing the great farms; 
and Meuntjoy's cale, which is contrary, they yay, was adjudged 
upon a private act of parliament for enabling a particular tenant 
in tail to make leaſes, which neither his eſtate nor the law would 
allow of (as the leaſe there was for 300 years): but upon the 


mo.e chan after the rate; this is not a good leaſe, And it ſeemeth to be exceedingly doubtful, whether 
biſhops, &c. have the power of dividing their eſtates, and leaſing them out in ſmaller parcels : for a 
every part of the eſtate is no longer +n{werable for every part of the rent, the ſecurity is leſſened by 
ſuch a divifion; and there may potfibly be an entire deficiency of remedy for portions of the rent, by 
reaſon of the failure of tenants, deficiency of diſtreſs, produce, &c. of the parcels out of which they are 
payable. When tiferefore a diviſion is deemed neceſſary, it hath been judged ſafeſt, on account of this 
Mole injury to the ſucceſſor, to apply for the aid of the legiſlature. See two acts to this purpoſe in the 
34 h and 35th of the preſent king empowering the Biſhop of Ely to grant out eſtates belonging to his ſe* 
in lever] ſmaller parcels. However, in point of fact, partitions have been me without the ſanctios 
of parliament, and that, under the opinion of ſome of the ableit lawyers in the proſeſuon · Ideo quarts} 
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Rule 8. That ſuch Leaſes muſt not be made without Impeachment of 


4e. 


The laſt rule to be obſerved in the making of leaſes upon theſe 
ſtatutes is, that they muſt not be made without impeachment of 
waſte. Though this is expreſsly provided for in the 32 H. 8. 
c. 28. only, yet it hath been reſolved upon the 13 Elia. c. 10. and 
held upon 1 Elia. c. 19. that the ſeveral perſons therein reſpec- 
tively mentioned are by the equity thereof reſtrained from making 
leaſes diſpuniſhable of waſte : for if, as the preamble ſpeaks, long 
and unreaſonable leaſes are the chiefeſt cauſes of dilapidations, 
and the decay of all ſpiritual livings and hoſpitality, much more 
would they be ſo if they were made diſpuniſhable of waſte ; and 
therefore thoſe ſtatutes being made to prevent ſuch unreaſonable 
leaſes for the future, muſt, by conſequence, prohibit the power 
of committing or ſuffering waſte, But if biſhops be not reſtrained 
by 1 Eliz. c. 19. from making ſuch leaſes, yet they muſt at leaſt be 
confirmed by the dean and chapter, otherwiſe they will be void by 
32 H. 8. c. 28. | 

And although they are confirmed, yet if the lefſee ſhould go 
about to commit walte, he may be ſtopped by prohibition, and at- 
tached if he perſiſt in it; for ſo may the biſhop himſelf, or any 
eccleſiaſtical perſon, if they commit waſte, either in cutting down 
the timber trees, or pulling down or defacing the houſes or poſ- 
ſeſſions of the church : and ſuch waſte is alſo a good cauſe of de- 
privation; and as the biſhop or other eccleſiaſtical perſon cannot 
juſtify the doing of ſuch waſte, other than for reparations, fuel, or 
ſuch like neceſſaries, no more can their tenants or leſſees, who de- 
rive under them. 

But where a prohibition was moved for, to hinder a parſon from 
the digging of lead and coal mines in his glebe, the court denied 
it, becauſe he having the fee in him in as high a manner as ever 
any body will have it, if he cannot open the mines, they will ne- 
ver be opened at all. Nor is this opening of mines any cauſe of 
deprivation by the canon law : and the reaſon of prohibiting the 
cutting down of trees in the church-yard by 35 E. 1. flat. 2. is, 
becauſe they were planted in defence of the church, and alſo 
becauſe ſuch cutting them down is waſte . And it is ſaid in 
one book, that the parſon hath ſuch an eſtate in him; that he may 
maintain an aCtion of waſte, for waſte in cutting down trees by 
his termors, | 

Nite ; Leaſes may be made without impeachment of waſte two 
ways; 1. Expreſsly by words in leaſe, declaring the ſame : or, 
2, Impliedly by conſtruction of law; as if a leaſe be made for 
life, the remainder for life, this is diſpuniſhable of waſte, and ſo 


not warranted by the ſtatutes; becauſe. in waſte the place waſted. 


is to be recovered, as well as treble damage, which the rever- 
fioner in this caſe cannot do, without deſtroying the intermediate 

eſtate for life. 
But if a leaſe be made to one for three lives, this leaſe is good, 
becauſe it is not diſpuniſhable of waſte, and the occupant, if any 
G 4 happen, 
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happen, ſhall be puniſhed for waſte within the ſtatute of Glouceſ+ 
ter, c. 5. which gives an action of waſte againſt any one that 
held in any manor for term of life or years; and an occupant in 
this caſe holds for term of life, 


(F) Of Leaſes by Parſons, Vicars, and others, with 
| reſpect to other Qualifications. 


As to leaſes made by parſons, vicars, and others, having bene. 
fices or promotions with cure of ſouls, theſe things are to 
be obſerved : 

1. That parſons and vicars are expreſsly excepted out of 32 H.8. 
c. 28.; ſo that they are not, as other ſole corporations, enabled 
by that ſtatute to make any leaſes to bind their ſucceſſors without 
the confirmation of the patron and ordinary, but remain as they 
did perfectly at common law, for any thing in that ſtatute. 
2. That they are not reſtrained by 13 Elia. c. 10. from making 
leaſes for twenty-one years, or three lives: but then ſuch leaſes 
muſt not only be confirmed by the patron and ordinary, but muſt 
alſo be made with conformity to the eight rules or qualities men- 
tioned, otherwiſe they will not bind the ſucceſſor. 3. They, as 
well as others, are reſtrained by 13 Zliz. c. 10. from making 
leaſes for any longer time, notwithſtanding any confirmation or 
conformity to the rules before-mentioned. 

But it is neceſſary that the leſſor be a prieſt; for if a mere lay- 
man be inſtituted and inducted to a benefice, and make a 
leaſe for twenty-one years, or three lives, which is confirmed by 
the patron and ordinary, and then the incumbent be deprived quia 
mere laicus ; yet the leaſe remains good, and ſhall bind his ſue- 
ceſſor, becauſe it was made by a par/on de facto pro tempore, where- 
of the law takes cognizance by the ſolemnity of his inſtitution 
and induction; and the people can take notice of no other. 80, 
if the parſon were after deprived for contracting matrimony when 
the law was that prieſts could not marry, or for not reading the 
articles within two months, &c. yet his leaſes being confirmed 
by the patron and ordinary remain good againſt the ſucceſſor, as 
well ſince the ſtatutes before-mentioned, as they did at common 
law before the making thereof; becauſe being made by a lawful 
incumbent pro tempore exiſtente, they ought not to be impeached 
by any ſubſequent act or neglect of the parſon. 

But if he who makes ſuch leaſe be but a ſuppoſed incumbent, 
or be in a church by a ſuper-inſtitution, or the like ſeeming title, 
and fo be reputed the legal incumbent, he cannot make a leaſe to 
bind after his death, or the death of the true incumbent : there» 
fore, where A. was made lawfully biſhop of Ofry in the time of 
Edw. 6. and after, in the time of Queen Mary, B. was conſe- 
crated biſhop of that dioceſe, living 4., who was not deprived, 
and then B. made a leaſe of parcel of the poſſeſſions of the 
biſhoxrick, and then A. died, and B. ſurvived him about three 
years; yet after his death it was adjudged, that this leaſe ſows 
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not bind the ſucceſſor, becauſe it was a voluntary act, and tended 
to the impoveriſhing of the ſucceſſor, and A. not being deprived, 
continued biſhop ſtill ; ſo that the conſecration of B. was a mere 
nullity, and never made him biſhop of that dioceſe : but yet they 
held, that all judicial acts done by B. as inſtitutions, certificates, 
&c. were good, becauſe they were neceflary, and could then be 
performed by no other, 

So, if one were appointed biſhop of a dioceſe, but never or- 
dained or conſecrated, (as, it is ſaid, in the time of Ed. 6. ſome 
were not, ) then leaſes made by ſuch biſhops, though confirmed by 
the dean and chapter, will not bind their ſucceflors, becauſe for 
want of ordination and conſecration they are no biſhops at all, 
and conſequently, their acts null and void in themſelves. But if 
one were lawful biſhop at the time of making ſuch leaſe, no de- 
privation after will avoid the leaſe, becauſe there was nothing 
wanting when it was made, and the deprivation after ſhall not 
impeach that which was good in itſelf before. 

If the incumbent, be he clerk or layman, were under the age 
of twenty-one years at the time of making a leaſe, yet ſhall not 
his ſucceſſor avoid it for this cauſe, if there was nothing elſe 
wanting; for though he ought not to have been admitted under 
age, yet after ſuch admiſſion he continued rightful parſon till de- 
prived, and then all acts done by him in the mean time continue 
good and unavoidable ; and in his politick capacity, as parſon, his 
age is not material or imputable. 

Though leaſes made by parſons or vicars be in all reſpects well 
made, yet by non-reſidence they become void by virtue of the 
ſtatute 13 Eliz. c. 20. which is as followeth ; viz. That the 
« livings appointed for eccleſiaſtical miniſters may not by corrupt 
or indirect dealings be transferred to other uſes, be it enacted, 
© That no leaſe hereafter to be made of any benefice or eccle- 
* ſraſtical promotion with cure, or any part thereof, and not being 
impropriated, ſhall endure any longer than while the leſſor 
ſhall be orderly reſident, and ſerving the cure of ſuch benefice, 
„ without abſence above eighty days in any one year, but that 
e every ſuch leaſe immediately upon ſuch abſence ſhall ceaſe and 
« be void, and the incumbent ſo offending fthall for the ſame loſe 
one year's profit of his ſaid benefice, &c. and that all charg- 
« 15 of ſuch benefices with cure with any penſion or profit out 
« of the ſame to be yielded or taken, other than rents upon 
© leaſes to be made according to the meaning of this act, ſhall 
© be utterly void: Provided, that every parſon, by the laws of 
« this realm allowed to have two benefices, may demiſe the one 
of them, upon which he ſhall not be then moſt ordinzrily reſi- 
dent, to his curate only that ſhall there ſerve the cure for him; 
e but ſuch leaſe ſhall endure no longer than during ſuch curate's 
* reſidence without abſence above forty days in any one year.” 

This ſtature, though it extends only to thoſe who have the cure 
of ſouls, yet by reaſon of the multiplicity. of parſonages and vi- 
carages in England, hath been held to be a general law, whereof 
the judges are bound to take notice, without pleading it. 208, 
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Upon an action of treſpaſs brought, and not guilty pleaded, 
the jury found the defendant vicar of D. and that he ſuch a day 
leaſed his vicarage to J. S. ior three years, rendering rent, which 
J. S. aſſigned one acre, parcel thereof, to the plaintiff, and that 
the defendant was abſent ſcveral quarters in one year, viz. ſixty 
days in each quarter: it was adjudged for the defendant, that 
this was ſuch an abſcnce as avoided his own leaſe within that 
ſtatute. 

So, it is ſaid to have been adjudged, that if a parſon be ab- 
ſent at ſeveral times, wiz, ten days at one time, and twenty days 
at another, and fo till eighty days be fulfilled in one year, that this 
is ſuch a non-relidence within the ſtatute as ſhall avoid his leaſe. 

And yet, where it was found by ſpecial verdict, that a parſon 
made a leaſe of his glebe and tithes, and was abſent by the ſpace 
of eighty days in a year; yet becauſe it was alſo found that he 
did upon all occaſions reſort to his pariſh, and perform divine 
ſervice in the church four days in a week, and duly ſerve the cure 
thereof, though he lived in another pariſh, which was a non- 
reſidence within the ſtatute H. 8. yet this was not ſuch a non- 
reſidence as ſhould avoid his leaſe within the ſtatute of 13 Elia. 
c. 20, for that, they held, muſt be a non-reſidence for eighty 
days together at one time in the year. 


rate an incumbent need be reſident only five days in one year. Quilter v. Muſſendine, Gilb. Eq 


Rep. 228. 


Degg. 126. 
f(a) This 
allegation is 
clearly un- 
neceſiary, 
Mills v. 
Etbridge, 
Bunb. 210, ] 


Degg. 126. 


Doe v. Bar- 
ber, 2 Term 
Rep. 749. 
Cro. Eliz. 88 
Goſnal and 
Kindle- 
marſh, Cro. 
Eliz. 490. 

F arl of Lin- 
coln v. 


Hoſkins. 


By this it appears, the ſureſt way to avoid the leaſe (if the 
caſe will bear it) is, to allege the abſence for eighty days toge- 
ther (a), becauſe then the cure muſt moſt certainlybe neglected: but 
ſince it alſo appears, that if the cure were not neglected, though 
the abſence were for eighty days in a year at ſeveral times, that this 
ſhould be no avoidance of the leaſe ; therefore the other caſes, 
which hold the abſence at ſeveral times, till eighty days be accom- 
pliſhed in a year, ſufficient to avoid the leaſe, muſt be intended 
ſuch an abſence as was accompanied with the negle& of the 
cure; otherwiſe, the caſes will not be confiſtent and uniform. 

And note; Where any leaſe becomes void for abſence above 
eighty days, no confirmation of the patron and ordinary can 
fave it. [In ſuch caſe it is merely void, and the leſſee cannot 
maintain an ejectment even againſt a ſtranger, who enters with- 
out gny colour of title.) | 

1225 information be brought on the ſtatute 13 Eliz. c. 20. 
or if that ſtatute be pleaded to avoid a leaſe, bond, or covenant, 
it ought to be ſaid, not that the incumbent was abſent, but alſo 
that he was abſent eighty days & ultra: for to ſay eighty days, 
and nothing more, is not ſufficient within this ſtatute, which ſays 
above eighty days, for he may be abſent eighty days, and come 
again in the night of the 8oth day; and if ſo, he 1s no offender 
within this ſtatute ; and therefore it ought to be expreſsly alleged, 


and not by implication. 


So, it muſt alſo be ſaid, that he was abſent eighty days & 
ultra in a year; otherwiſe it will not be good, for ſo is the ſtatute 


expreſsly. 
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Alfo, it muſt be ſhewed that the incumbent was voluntarily ab- 
ſent (a) ; for if he were abſent, or did not ſerve the cure, by reaſon 
of ſickneſs, ſuſpenſion, or becauſe he was inhibited by the ordi- 
mary from ſerving the cure, or was ejected by any out of the 
parſonage-houſe, or upon the account of any other reſtraint, this 
is no ſuch abſence as will avoid any leaſes, &c. within theſe 


ſtatutes. 


Moor, 448. (a) But it is now ſettled, that it is not neceffary to ayer that the abſence was voluntary, 
for if it be otherwiſe, it is matter of excuſe, which it lies upon the paiſon to ſhew. Mills v. Etheridge, 
Bunb, e. Quilter v. Muflendine, Giib, Eq. Rep. 228. Note; A ſequeſtration of a beneſice under 
a fler faciat is no impediment to he ſerving ot a cure; fo that the non-refidence of the incumbent in 
ſuch a, caſe is a clear avoidance of any leaſe he may have entered into. Doe v. Mears, Cowp. 129. ] 


Theſe laſt caſes prove the unreaſonableneſs of the conſtruction 
that has been made of this ſtatute in the following cafe : Where 
a parſon, after 13 Elia. c. 20. made a leaſe to one, for twenty- 
one years a die conſectianis, of lands uſually letten, rendering the 
ancient rent; and this was confirmed by the patron and ordinary; 
then the parſon died; and the queſtion was, if his death was 
ſuch a non-reſidence as that eighty days after being incurred 
ſhould avoid the leaſe ? Meer reports this caſe, that the judges 
were divided in it, and that though judgment was given againſt 
the defendant, under-leſſee of A. in an action of debt brought by 
A. for the rent ; yet the reaſon of it was for his miſrecital of the 
ſtatute, whereby he would have avoided the leaſe to A., and, con- 
ſequently, the under-leaſe to himſelfl. But Cro. reports the caſe 
to be adjudged, that the death of the parſon was a non-refidence 
within that ſtatute to avoid his leaſes ; for, the court ſaid, the in- 
tent of the ſtatute was to provide againſt dilapidations, and for 
maintenance of hoſpitality, and therefore muſt be intended to 
avoid leaſes, not only for non- reſidence, but alſo by the death or 
reſignation of the parſon; for otherwiſe dilapidations would be 
in the time of the ſucceſſor, and he could not maintain hoſpita- 


lity. And Hale ſays, this was adjudged, as it is reported by Cro. 


by the opinion of three judges againſt one, but ſays, it was a 
hard opinion: and therefore (5) where the ſame point came again 
in queſtion, it was adjudged that the death of the parſon was not 
ſuch a non-reſidence as ſhould avoid a leaſe duly made. 1. Be- 
cauſe the intent of the ſtatute was only to oblige the parſons to 
relidence, by impoſing a forfeiture upon them of a year's value 
of their benefices if they did not reſide, which could not be, if 
death were a non-reſidence within that ſtatute; for, immediately 
upon the death of the incumbent, all the profits of the living, 


except for ſupply of the cure in the vacation, belong to the ſuc- 


ceflor ; how then could the biſhop ſequeſter them for the uſe of 
the poor, for a whole year, as the ſtatute directs? 2. It is plain 
the ſtatute meant a wilful negligence, becauſe it ſays, the party 
Je eſſending but death is involuntary, and cannot be puniſhed, 


3. The ſtatute of 14 Elia. c. 11. which allows leaſes of houſes in 


market-towns for forty years, would be of no effect, if death 
ſhould be interpreted a non- reſidence to avoid them. 4. The 


confirmation of the patron and ordinary would be to no purpoſe, 
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and their permiſſion to make leaſes for twenty-one years or three 
lives, with ſuch confirmation, would be vain and idle, if ſuch 
leaſes ſhould continue no longer than during the parſon's life; for 
he might have made them good during his own life, without any 
ſuch permiſſion or confirmation. 5. Theſe caſes above cited prove 
that the non-reſidence, within this ſtatute, muſt be ſuch as is 
voluntary; and therefore ſickneſs, inhibition by the ordinary, c. 
which are involuntary, are a good excuſe of non- reſidence within 
this ſtatute, and ſo have been allowed. 

But for as much as ſeveral evaſions were found out to fruſtrate 
and elude the true intent of the ſaid ſtatute of 13 Ehz. c. 20, 
therefore, by another (5) act of parliament it was provided as fol- 
loweth; viz. © That whereas ſundry evil diſpoſed perſons have de- 
« frauded the true meaning of the laſt mentioned ſtatute, by 
« bonds and covenants, of ſuffering other perſons to enjoy ec- 
« cleſiaſtical livings, and the fruits thereof, for that ſuch bonds 
« and covenants are not in law taken to be leaſes, although in- 
« deed they amount to as much; be it therefore enacted, That 
« all bonds, oontracts, promiſes, and covenants hereafter to be 
« made, for ſuffering or permitting any perſon to enjoy any be- 
« nefice or eccleſiaſtical promotion, with cure, or to take the 
« proſits or fruits thereof, (other than ſuch bonds and covenants 
«* as ſhall be made for aſſurance of any leaſe heretofore made) 
« ſhall, to all intents and purpoſes, be adjudged of ſuch force 
tc and validity, and not otherwiſe, as leaſes by the ſame perſons, 
made of ſuch benefices and eccleſiaſtical promotion, with cure; 
« and be it further declared and enacted, "That all leaſes, bonds, 
« promiſes, and covenants, of and concerning benefices and ec- 
te cleſiaſtical livings with cure, to be made by any curate, ſhall 
& be of no other or better force, validity, or continuance, than 
«* if the fame had been made by the beneficed perſon himſelf, 
e that demiſed, or ſhall demiſe the ſame to any other curate,” 

And by another (c) act for the continuance of the ſaid ſtatutes 
of 13 Eliz. c. 20. and 14 Eliz. c. 11. there is another clauſe, by 
way of addition, “That all judgments to be had, for the intent 
“ to have and enjoy any leaſe contrary to the ſaid ſtatutes, ſhall 
« be deemed void, in ſuch ſort as bonds and covenants are ap- 
« pointed to be void for that purpoſe.” 

The ſtatute of 13 Eliz. c. 20. as appears by the expreſs words 
thereof, extends only to leaſes to be made after that ſtatute : 
therefore, where a parſon made a leaſe for ſixty years before the 
13 Elia. which was confirmed by the patron and ordinary, and 
then the parſon died, and his ſucceſſor, after the ſtatute of 14 £/:z. 
. 11. gave a bond that the lefſee ſhould enjoy the leaſe during 
the term, and after became non-reſident for above eighty days in 
one year, and ſo would have avoided both the leaſe and the bond; 
yet in an action of debt brought thereupon, it was adjudged, that 
neither of them were within either of thoſe ſtatutes ; for as to the 
leaſe, that being made and duly confirmed before 13 Eliz. c. 20. 
was good at common law; and then the bond given for enjoyment of 
ſuch leaſe, though it were given after 14 Eliz. c. 11. yet was neither 


within the words nor intent of that ſtatute, which extends only 
to 
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to bonds given after that ſtatute, for enjoyment of leaſes, con- 
trary to 13 Eliz. c. 20. which this leaſe, that was made before, 
cannot be ſaid to be : nor could the ſuccefior himfelf avoid this 
leaſe, ſo that the bond given for the enjoyment thereof cannot 
be unlawful. 

Alſo, the ſaid ſtatute of 13 Elia. c. 20. extends only to avoid 
leaſes for nan-refidence or abſence for above eighty days in one 

ear, and the ſtatutes of 14 Eliz. c. 11. and 43 Ez. c. g. avoid only 
— covenants, promiſes, and judgments, made or given for 
enjoyment of eccleſiaſtical livings or benefices, become void for 
ſuch non-reſidence or abſence, and not where the living, &c. be- 
came void by death, reſignation, or deprivation, Sc. which are 
voidances at common law. 

Therefore, where a parſon covenanted with A. that he ſhould 
have his tithes for thirteen years abſolutely, without ſaying, if he 
ſhould ſo long live, and continue incumbent, and afterwards, be- 
fore the expiration of the term, reſigned his benefice, and ſo be- 
came abſent or non-reſident for above eighty days; and his ſuc- 
ceſſor, after induction, ouſted A. of the tithes z upon which he 
brought an action of covenant againſt the firſt parſon, who 
pleaded the ſtatute of 14 Eliz. c. 11. in bar; it was adjudged by 
Coke, Dodderidge, and Haughton, that though this leaſe was void 
by the reſignation, yet the action well lay upon the covenants in 
the leaſe; for the 13 Elia. c. 20. avoids leaſes only where the 
parſon becomes abſent or non-reſident for above eighty days in 2 
year; and the 14 Elia. c. 11. as appears by the preamble, in- 
tended only to avoid bonds, covenants, and promiſes made or 
given for the enjoyment of eccleſiaſtical livings, or the fruits 
thereof, upon pretence that they were not leaſes within the ſaid 
ſtatute 13 Eli. c. 20. and enacts, that they ſhall be of ſuch force 
and validity, and not otherwiſe, as leaſes by the ſame perſons 
would have been, and ſo extends to avoidance thereof for abſence, 
or non- reſidence, for above eighty days only, as the other act did 
the leaſes themſelves; but this reſignation was an immediate 
voidance of the leaſe at common law, and an action thereby at- 
tached in the leſſee immediately, for breach of the covenant be- 
fore the avoidance, by abſence or non-reſidence for above eighty 
days, by force of the ſtatute had incurred : and theſe ſtatutes did 
not intend to intermeddle with avoidances at the common law, 
but left them as they were before, and, by conſequence, this reſig- 
nation, which defeated the intereſt of the leſſee at common law, 
was a breach of the covenant, for which the action well lay. So, 
they held, if the parſon had died, or been deprived, Sc. which 
would alſo in conſequence have defeated the intereſt of the leſſee; 
* an action of covenant would have well lain againſt him or 

15 executors; becauſe the covenant was abſolute, and this ayoid- 
auce of his intereſt was an avoidance at the common law, and 
not by force of either of the ſtatutes ; and then at common law 


Tuch leaſe or covenant is good, and the parſon, at his peril, is to 


take care that the leaſe or covenant be made good according to 


his agreement; as if tenant for life covenants that another fall 
enjoy 
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cumb. 301. 


264. 


3 Rulſ. 202, 
Roll. Rep. 
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94 Leaſes and Terms for Years. 
enjoy his lands for twenty-one years, and afterwards commits 2 
forfeiture, yet he ſhall be bound by his covenant. , 
Brownl.125. But if a parſon makes a leaſe for thirty or forty years, if he fo 
Wheeleran® Jong hve, with covenants for enjoyment thereof accordingly, this 
rd a ſo qualifies the leaſe and covenant, that though his death will de- 
termine the leaſe, yet it will be no breach of the covenant. But 
as by ſuch leaſe and covenant he takes upon him to do no other 
act whereby to avoid the leaſe : therefore, if he reſigns, or other- 
wiſe voids the living; an action of covenant will lie againſt him. 
But if this clauſe were added, viz. © and ſhall ſe long continue 
ac parſon, then this clauſe leaves him at liberty to avoid it by 
reſignation, non- reſidence, or otherwiſe, becauſe it qualifies the 
leaſe to continue no longer than whilſt he continues parſon, and 
in the mean time leaves it in his election how long or ſhort a while 
that ſhall be, | 
Moor, 641. A clerk entered into an obligation, the condition of which was, 
— that he being preſented, inſtituted, and inducted to a benefice 
then void, ſhould, upon requeſt of the patron, reſign; and he 
afterwards made a leafe to the patron, and then was abſent 
for above eighty days together, whereby the leaſe became void; 
and then being requeſted by the patron to reign, which he re- 
; fuſed, the patron brought an action of debt upon the bond, to 
which the defendant pleaded the ſtatute of 13 Elia. c. 20. & 
14 Eliz. c. 11. and that after his induction he let the leafe to his 
patron the plaintiff, and then was abſent above eighty days toge- 
ther, and averred that the obligation was made for tlie enjoying 
of the benefice let by the faid leaſe, and to the intent to compel 
him not to avoid the leaſe by abſence, for fear of being required 
to reſign, and demanded judgment, c. upon which the plaintiff 
demurred ; and the whole court held the plea good, and the aver- 
ment to be very apt, becauſe the obligation being made generally 
to reſign upon requeſt, might well be averred to be for this parti- 
cular purpoſe, and ſo void. 
Oro. Eliz. This caſe fully proves, that the bonds which have been at- 
$8. 49% tempted and taken from parſons upon making leaſes, with condi- 
tion that they ſhould duly ſerve the cure, and not be abſent from 
their bene ſice by the ſpace of eighty days when they appear, or 
can be averred to be given for ſecurity of leaſes made by ſuch 
parſons, will be void within theſe ſtatutes, and no recovery al- 
lowed thereupon. But bonds, with condition not to reſign, or 
do any other act which ſhould cauſe an avoidance at common 
law, though they are made for ſecurity of ſuch leaſes, yet they 
will be good and binding, unlefs the parſon can ſhew an avoid- 
ance by abſence for above eighty days, and alſo aver that the bond 
was given to prevent ſuch avoidance ; for otherwife, if the leaſe 
becomes void by reſignation, or other voluntary act of the parſon, 


» ee ſuch abſence for above eighty days,) the bond is preſently 


orfeited at common law; and the ſtatutes will no more relieve 
upon account of any abſence aſter, than they would againſt a co- 
venant for that purpoſe. But if ſuch bonds were given, with a con- 
dition in the disjunctive, not to be abſent above eighty days, 9 to 
reugn 
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reſign or do any other act, which ſhould cauſe an avoidance of 
the leaſe at common law; quere, whether the whole bond be ab- 
ſolutely void, or if it ſhall be good or bad, according as the 
avoidance firſt happens to be either upon theſe ſtatutes or at com- 
mon law ? 

A parſon let his rectory for three years, and covenanted that 
the leſſee ſhould have and enjoy it during the ſaid term, without 
expulſion, or any thing done or to be done by the leſſor ; and was 
alſo bound in an obligation to the leſſee for performance of cove- 
nants; and afterwards, for not reading the articles, was if/o facto 
deprived by the ſtatute 13 Eliz. c. 12. whereby the leaſe became 
void : yet it was the opinion of all the juſtices, that the bond was 
not thereby forfeited, becauſe the leſſee was not ouſted by any 
act done by the leſſor, but rather for a nonfeaſance, and ſo out 
of the compaſs of ſuch covenant z as if one be bound not to do 
any waſte, permiſſive waſte is not within the danger of it. But 
otherwiſe it would have been, if the leſſor had covenanted not to 
omit the doing of any thing whereby the leaſe ſhould become 
void. 

So, if one be bound by obligation to make ſuch a leaſe for 
twenty-one years, this is good, and ſhall bind him: but then it 
ſeems, that if this leaſe become afterwards void for non-reſidence, 
and the bond be put in ſuit, if it be averred that the bond was 
given for ſecurity of ſuch leaſe againſt non-refidence, this will 
avoid the bond alſo. 

If the parſon's leſſee aſſign over his leaſe to another, and the 
parſon be abſent above eighty days in a year, the leſſee may alſo 
plead the ſtatutes of 13 Eliz. c. 20. & 14 Eliz. c. 11, for the avoid- 
ing of his own aſſignment and agreement with the aſſignee; be- 
cauſe if he aſſigned over no more than what the parſon demiſed to 
him, ſuch aſſignment muſt be ſubject to the ſame determination 
the original leaſe itfclf was; and if that be determined, he 
who claims under the parſon, may as well ſhew it in avoidance of 
8 aſſignment, as the parſon might in avoidance of his own 

eaſe, 

It hath been held, that if a parſon makes a leaſe for years, 
which after becomes void by the ſtatutes for non- reſidence, and 
there is an obligation for performance of covenants, although 
there be ſome covenants which do not concern the leaſe compriſed 
in the indenture, yet is the bond entirely void; otherwiſe all the 
meaning of the ſtatute would be defrauded by putting a lawful 
covenant into the indenture. 

Though the ſtatutes aforeſaid make void leaſes, bonds, c. 
where the parſon is non-reſident, and neglects to ſerve the cure 
for above eighty days together, yet ſuch leaſes or bonds, &c. are 
are not void ab initio, but only from the time that ſuch abſence of 
eighty days ſhall be completed : for the words of the ſtatute are, 
Hall endure no longer but while the leſſor Hall be ordinarily reſident, 
(therefore ſo long it ſhall endure, ) and /erve the cure without abſence 
above eighty days in one year ; but that every ſuch leaſe, immediately 
upon ſuch abſence, foal ceaſe and be wid : therefore, till ſuch ab- 
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ſence of above eighty days be accompliſhed, the leaſe is good and 
in being. 

— it hath been adjudged, that if ſuch leaſe by inden- 
ture be made, containing covenants on the leſſor and leſſee's part, 
and after by abſence for above eighty days both the leaſe and co- 
venants become void; yet an action of covenant well lieth for the 
leſſor or leſſee, for any covenant broken before the end of the 
eighty days abſence. But if the leſſor was abſeat for above eighty 
days, though part of the time incurred pending the action, and 
before plea-pleaded,. yet it is a ſuthcient abſence, and may be 
pleaded 1n avoidance of the leaſe. 

Therefore, if in ſuch caſe an action of covenant be brought, 
the defendant mult not only plead the ſtatutes, which make the 
leaſe and covenants void, but mult alſo plead the performance of 
covenants to the time of the eighty days abſence expired, 

If thoſe ſtatutes are pleaded to avoid any action, care muſt be 
taken not only to allege the abſence or non-reſidence — but 
alſo that the ſtatutes be truly recited: therefore, where the ſtatute 
of Ali. was recited with this clauſe, tam diu (where the words 
are tam cito) quam, c. aut aliqua pars inde venerit ad aliquam 
Peſſeſſionem, vel uſum inhibitum, vel, &c. (which words, by 
14 Eliz. c. 11. are repealed, and appointed to be omitted,) judg- 
ment was given againſt the party for this miſrecital, without any 
regard to the matter in Jaw. - 

Though the ſtatute of 13 Eliz. c. 20. allow a parſon or vicar | 


that hath benefices to demiſe the one of them, upon which he 


ſhall not be ordinarily reſident, to his curate, yet it is thought 
from 14 Eliz. c. 11. that if ſuch curate leaſe the ſame over to 
another, though he himſelf is not abſent above forty days in any 
one year, if the incumbent or parſon be abſent above eighty days 
in the ſame year, that this ſhall avoid the curate's leaſe ; becauſe 
14 £liz. c. 11. ſays, that all leaſes, bonds, c. of benefices and 
eccleſiaſtical livings with cure to be made by any curate ſhall be 
of no other nor better force, validity, or continuance, than if the 
ſame had been made by the beneficed parſon himſelf that demiſed 
or ſhall demiſe the ſame to any curate. Yet by Tanfield, when a 
parſon leaſeth to his curate, who leaſeth over, the ſtatute doth not 
make the leaſe void by any abſence of the parſon, but of the curate 
only for forty days; for otherwiſe, as he held, the intent of the 


. ſtatute might be eaſily fruſtrated, which was, that he that ſerved 


Comp. In- 
cumb. 362. 


the cure ſhould be the occupier of the glebe and tithes belonging 
to the church, and none other: but guere? 

But admitting that the parſon's abſence for above eighty days 
ſhould not avoid the curate's leaſe, yet we muſt diſtinguiſh who 
ſhall be ſaid a ſufficient curate for that purpoſe : and that is only 
one who is legally admitted by the ordinary of the place, accord- 
ing to the laws of the land: for otherwiſe he is no curate, al- 
though he ſerves the cure, and is reſident ; ſo that if the parſon 
ſhould make a leaſe of the glebe and tithes to ſuch a nominal cu- 
rate, yet by the parſon's abſence for above eighty days the leaſe 


will be avoided ; and if they ſhould be ſequeſtered, in this caſey 
according 
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according to the ſtatute, the parſon cannot plead that they are 
let to his curate, becauſe he is no curate in law, and his having 
a cure there is an offence againſt the law, of which it is not 
reaſonable that either the incumbent or curate ſhould take ad- 
vantage. 

Note ; It has been held, that a parſonage may be a manor; as 
if, before the ſtatute quia emptores terrarum, the parſon, with the 
patron and ordinary, had granted parcel of the glebe to divers 
perſons to hold of the parſon by divers ſervices; this makes the 
parſonage a manor: and if the ſame be a copyhold manor, then, 
notwithſtanding all the ſtatutes before rehearſed, parſons and vi- 
cars, as well as all other eccleſiaſtical perſons, may grant copies 
ſor life, in tail, or in fee, according to the cuſtom of the manor : 
for the copyholder doth not derive his eſtate out of the eſtate or 
intereſt of the lord only, but from the cuſtom, and is ſaid to be in 
by the cuſtom, without any regard to the perſon of the grantor ; 
and theſe grants by copy are good without the confirmation of the 
patron and ordinary, and are not avoided by non-refidence or 
death, c. of the parſon ; neither do any of the ſtatutes aforeſaid 
extend or relate to rectories and tithes that are impropriated and 
become lay-fee, and remain in the hands of laymen, but that 
they may do with them as with any other inheritance whereof 
they are ſeiſed. But appropriations in the hands of biſhops, col- 
leges, or other eccleſiaſtical perſons are liable to the aforeſaid 
ſtatutes and rules, as other inheritances whereof they are ſeiſed; 
and ſo are impropriations, if by preſentation, c. the vicarage be 
reſtored to the church out of which it was endowed ; for by ſuch 
preſentation they are become for ever after preſentable, and the 
impropriation is deſtroyed. 

In debt upon bond to perform covenants in a leaſe made by the 
defendant, the parſon, to the plaintiff, the defendant pleaded, that 
the leaſe was void by the ſtatute of 14 HA., becauſe he was abſent 
from his benefice above the ſpace of eighty days; part of which 
time incurred pending the action, and before the plea was pleaded. 
It was the opinion of the court, that the plea was good (a). But 
exception was taken to the pleading, becauſe the defendant ſays, 
that the ſaid church is a parochial church, cum curd animerum, but 
does not ſay, that it was ſo at the time of the leaſe and obligation 
made; for it may be, that at the time of the leaſe there was a 
vicar, and then it was not cum curd animarum. And upon that ex- 
ception judgment was given for the plaintiiF, 
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cumb. 362. 
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202, 203. 
400. 23,24» 


3 Leon. 102. 
Coxe's caſe. 
[ (a) As the 
full ſtatut- 
able time had 
not incurred 
at the com- 
mencement 
of the ac- 
tion, and 
the ſtatute 
could there- 
fore not then 
attach, this 
plea would 
now, It 


[eems, be adjudged bad upon that ground. Evans v. Proſſer, 3 Term Rep. 188. Whether, at law, 2 
clergyman may plead his non-refidence in order to diſcharge himſelf of the obligation of his contract, is 
2 point which doth not appear to have been yet judicially determined. Whether, ig eqzi'y, he ſhall come 
forward as plaintiff, and inſiſt upon the breach of a poſitive la v, and a ncgleR of his duties, in 
2W9\6ance of an agreement fairly entered into, is a point, one would think, too clear to admit of a doubt. 
Ant yet an attempt of this kind was not long 2g0 made by Mr. Wm. Atkinſon, the parion of Hillington 
Norfolk, who filed a bill in the F xchequer for an account of tithes, and to :e: ade a compoſition he 
had entered into with his pariſhioners, (among whom was his patron,) upon the gro.nd that ſuch com- 
polition was void, becauſe, in the words of his bill, 4 be dat abſent from Ilillingten ard without being refi- 
Ant therein or ſerving the ſaid cure for above frur- ſcere days in one yeor after the ſigning of the agreement 
" of the 14th of Oftcber 1784; (the comp-fition he had entered into with his pariſhioners) ; 66 and 
* teat be war abſent abs frur-ſeare days im 1735, and before the 10th of GAober in that year, and bad not 
ay other bensfice during all that time.” His bill was diſmiſſed with cofts, Atkinſon CIK. v. Sic 
Marta Browne Felkes, aud others, Joly 13. 1792+] 
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ſence of above eighty days be accompliſhed, the leaſe is good and 
in being. : 
Cro. Elis. Accordingly it hath been adjudged, that if ſuch leaſe by inden- 
78: 2 ture be made, containing covenants on the leſſor and leſſee's part, 
Cro. Eliz, and after by abſence for above eighty days both the leaſe and co- 
245- venants become void; yet an action of covenant well lieth for the 


leſſor or leſſee, for any covenant broken before the end of the 
eighty days abſence. But if the leſſor was abſent for above eighty 
| days, though part of the time incurred pending the action, and 
3Leon. 102. before plea pleaded, yet it is a ſuthcient abſence, and may be 
pleaded in avoidance of the leaſe. 
Dyer, 372. Therefore, if in ſuch caſe an action of covenant be brought, 
* the defendant muſt not only plead the ſtatutes, which make the 
leaſe and covenants void, but mult alſo plead the performance of 
covenants to the time of the eighty days abſence expired, 
4 Cro. Elizs If thoſe ſtatutes are pleaded to avoid any action, care muſt be 
5 — of taken not only to allege the abſence or non-reſidence . but 
þ Hokins. alſo that the ſtatutes be truly recited : therefore, where the ſtatute 
of Ali. was recited with this clauſe, tam diu (where the words 
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We | are tam cito) quam, &c. aut aliqua pars inde venerit ad aliquam 
= Pofſefſeonem, vel uſum inhibitum, vel, Sc. (which words, by 
45 14 Elix. c. 11. are repealed, and appointed to be omitted, ) judg- 
ment was given againſt the party for this miſrecital, without any 
regard to the matter in law. 
Comp. In- Though the ſtatute of 13 Eliz. c. 20. allow a parſon or vicar | 
_ 2 that hath benefices to demiſe the one of them, upon which he 
St. John v. ſhall not be ordinarily reſident, to his curate, yet it 1s thought 
Petut. from 14 #liz. c. 11. that if ſuch curate leaſe the ſame over to 


another, though he himſelf is not abſent above forty days in any 
one year, if the incumbent or parſon be abſent above cighty days 
in the ſame year, that this ſhall avoid the curate's leaſe ; becauſe 
14 Elix. c. 11. ſays, that all leaſes, bonds, c. of benefices and 
eccleſiaſtical livings with cure to be made by any curate ſhall be 
of no other nor better force, validity, or continuance, than if the 
fame had been made by the beneficed parſon himſelf that demiſed 
or ſhall demiſe the ſame to any curate. Yet by Tanfield, when a 
parſon leaſeth to his curate, who leaſeth over, the ſtatute doth not 
make the leaſe void by any abſence of the parſon, but of the curate 
only for forty days; for otherwiſe, as he held, the intent of the 
. ſtatute might be eaſily fruſtrated, which was, that he that ſerved 
the cure ſhould be the occupier of the glebe and tithes belonging 

to the church, and none other: but quere? 
Comp. In- But admitting that the parſon's abſence for above eighty days 
cumb- 362. ſhould not avoid the curate's leaſe, yet we muſt diſtinguiſh who 
ſhall be ſaid a ſufficient curate for that purpoſe : and that is only 
one who is legally admitted by the ordinary of the place, accord- 
ing to the laws of the land: for otherwiſe he is no curate, al- 
though he ſerves the cure, and is reſident ; ſo that if the parſon 
ſhould make a leaſe of the glebe and tithes to ſuch a nominal cu- 
rate, yet by the parſon's abſence for above eighty days the leaſe 
will be avoided; and if they ſhould be ſequeſtered, in this caſe, 
according 
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according to the ſtatute, the parſon cannot plead that they are 
let to his curate, becauſe he is no curate in law, and his having 
a cure there is an offence againſt the law, of which it is not 
reaſonable that either the incumbent or curate ſhould take ad- 
vantage. 

Note; It has been held, that a parſonage may be a manor; as 
if, before the ſtatute quia emptores terrarum, the parſon, with the 
patron and ordinary, had granted parcel of the glebe to divers 
perſons to hold of the parſon by divers ſervices; this makes the 
parſonage a manor : and if the ſame be a copyhold manor, then, 
notwithſtanding all the ſtatutes before rehearſed, parſons and vi- 
cars, as well as all other eccleſiaſtical perſons, may grant copies 
for life, in tail, or in fee, according to the cuſtom of the manor : 
for the copyholder doth not derive his eſtate out of the eſtate or 
intereſt of the lord only, but from the cuſtom, and is ſaid to be in 
by the cuſtom, without any regard to the perſon of the grantor ; 
and theſe grants by copy are good without the confirmation of the 
patron and ordinary, and are not avoided by non-refidence or 
death, &c. of the parſon ; neither do any of the ſtatutes aforeſaid 
extend or relate to rectories and tithes that are impropriated and 
become lay-fee, and remain in the hands of laymen, but that 
they may do with them as with any other inheritance whereof 
they are ſeiſed. But appropriations in the hands of biſhops, col- 
leges, or other eccleſiaſtical perſons are liable to the aforeſaid 
ſtatutes and rules, as other inheritances whereof they are ſeiſed; 
and ſo are impropriations, if by preſentation, c. the vicarage be 
reſtored to the church out of which it was endowed ; for by ſuch 
preſentation they are become for ever after preſentable, and the 
impropriation is deſtroyed. | 

In debt upon bond to perform covenants in a leaſe made by the 
defendant, the parſon, to the plaintiff, the defendant pleaded, that 
the leaſe was void by the ſtatute of 14 ., becauſe he was abſent 
from his benefice above the ſpace of eighty days; part of which 
time incurred pending the action, and before the plea was pleaded. 
It was the opinion of the court, that the plea was good (a). But 
exception was taken to the pleading, becauſe the defendant ſays, 
that the ſaid church is a parochial church, cum curd animarum, but 
does not ſay, that it was ſo at the time of the leaſe and obligation 
made; for it may be, that at the time of the leaſe there was a 
vicar, and then it was not cum curd animarum. And upon that ex- 
ception judgment was given for the plaintiff, 
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Comp. In- 
cumb. 362. 
Roll. Rep. 
202, 203. 
400. 2324 


3 Leon. 102. 
Coxe's caſe. 
[ (a) As the 
full ſtatut- 
able time had 
not incurred 
at the com- 
mencement 
of the ac- 
tion, and 
the ſtatute 
could there- 
fore not then 
attach, this 
plea would 
now, it 


eem?, be adjudged bad upon that ground. Evans v. Proſſer, 3 Term Rep. 188. Whether, at latu, © 
clergyman may plead his non- reſidence in order to diſcharge himſelf of the obligation of his contract, is 


2 point which doth not appear to have been yet judicially determined. Whether, in equity, he ſhall come / 


forward as plaintiff, and inſiſt upon the breach of a poſitive la , and a hegled of his duties, in 
avoidagof an agreement fairly entered into, is a point, one would think, too clear to admit of a doubt. 
Ange yet aa attempt of this kind was not long ago made by Mr. Wm. Atkinſon, the parion of Hillington 
in Norfolk, who filed a bill in the F xchequer for an account of tithes, and to :e: ade a compotition he 
416 entered into with his pariſhioners, (among whom was his patron,) upon the gro.nd that ſoch com- 
poſition was vod, becauſe, in the words of his bill, „he tons abſent from Hillington ard without being reft- 
* dent therein or ſerving the ſaid cure for above foursſcore days in one yeor after the fgning of the agreement 
" of the 14th of Ofteber 1784; (che comp-fition he had entered into with his pariſhioners) ; (0 and 
* ttat I. was abſent ab>we four-ſeare days in 1735, ard before the 10th of GAober in that year, and bad net 
er ben:fice during all that time.” His bill was 4:(milled with cofts, Atkinſon CIK. v. ic 
Marta Browne Folkes, aud ethers, July 13, 1792+] 
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22 29. Debt upon a bond with condition to pay ſuch a ſum, the de. 
3 fendant pleads the ſtatute 14 Elix. c. 11. that all covenants, 


Marrow 
eaſe, bonds, &c. made for the enjoying of leaſes made of ſpiritual li. 


* 
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1 an expreſs condition to another purpoſe. And this differs from 

1 Hargrave and Webb's cafe, which was only to reſign generally on 

1 requeſt, and therefore might well and conſiſtently beœverred to 

1 be to the intent to compel him not to avoid the leaſe by abſency, 

4 i for fear of being required to reſign. 

5 

4 (G) Of the Conſent or Confirmation of others to 
q Leaſes made by Eccleſiaſtical Perſons: And herein, 

| | | 1. Where Confirmation is neceſſary either in reſpecb of te 

ir. Leaſes or Eſtates màde, or of the Perſons making the ſame, 
. 

1 ba * Comp. 3 S to this it is to be obſerved, that no confirmation whatever ot 

1 3 any leaſe or eſtate made by eccleſiaſtical perſons not cot 
1 Co. Lit. 445 0 "_— . . , 

Ws 45. formable to the eight rules or qualities before- mentioned, will bind 


ings by parſons, c. ſhould be void, and avers that this bond waz 
made for the enjoying of ſuch a leaſe. But becauſe the condition 
was expreſsly for payment of money, the juſtices held it clear 
law, that the bond was good, and out of the ſtatute : and fo by 
this caſe it appears, that ſuch averment will not hold good againlt 


the ſucceſſor, except only in the caſe of the concurrent leaſe : for 
that not being conſtrued to be within the reſtraint either of the 
1 Eliz. c. 19. or 13 Eliz. c. 10. remains as it did before at common 
law; and as at common law conſirmation was neceſſary to make 
ſuch leaſe good againſt the ſucceſſor, not being warranted dj 
32 H. 8. c. 28. (unleſs the old leaſe were ſurrendered or expire 
within one year after the making of the new leaſe), ſo it is (til, 
and with confirmation will bind the ſucceſſor. This therefor 
ſeems to be the chief, if not the only uſe of confirmation, as U 


any perſons allowed to make leaſes within 32 H. 8. c. 28, Bui j 
there appears this difference between concurrent leaſes made h 0 
archbiſhops or biſhops upon the 1 Eliz. c. 19. and concurrett i 
leaſes made by other eccleſiaſtical perſons on the 12 Eliz. c. 10. 1 


for upon the 1 #liz. c. 19. the concurrent leaſe is not reſtraines 
to any certain time before the expiration of the firſt leaſe, bu 
may be made three, four, five years, or more, before the expiratid 

thereof, ſo that both leaſes in the whole do not exceed twenty-0lf 
years, upon the conſtruction before taken notice of, that the &| 
cond leaſe is void, or at leaſt good by eſtoppel only, for fo mal) 
years as are then to come of the firſt leaſe : but concurrent leals 
to be made by any of the ecclefiaſtical perſons within the reſtrain 
of 13 Elia. c. 10. will not be good to bind the ſucceſſor, unit 
the former leaſe for years be ſurrendered or expired within tht 
years next after the making of ſuch new leaſe : and this is exprels] 
provided for, not by the 13 Z/iz. c. 10. but by the 18 Elia. c. ll 
as hath already been ſhewn. 


% 75. We are next to conſider where confirmation was neceſſary * 
1 .* We . . . * . 
Co. oc. the common law, and where jt continues ſo at this day, in relp®* 
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of the perſons making any leaſes or grants of their eecleſiaſtical 
poſſeſſions. The perſons who were reſtrained by the common law 
from making any leaſes, grants, or eſtates, to bind their ſueceſſors 
without confirmation, were only fole corporations, as biſhops, ab- 
bots, deans, parſons, vicars, prebendaries, and ſuch like; for cor- 
porations aggregate might make what leaſes they pleaſed, withont 
confirmation of any other perſons whatſoever ; but the prudence 
of the common law never thought ht to trult ſuch ſole corpora- 
tions with any alienation or diſpoſitlon of their poſſeſſions to bind 
their ſucceſſors, without the concurrence and confirmation of other 
perſuns. And though biſhops and abbots were conſtrued to have 
the whole eſtate and right of the land in themſelves, which par- 
ſons, vicars, prebendaries, and ſuch like,. had not, yet as to the 
binding their ſucceſſors they had no more power than the others, 
without the concurrence and confirmation of the perſons. ſubſti- 
tuted and appointed by law for that purpoſe. 

And where ſuch ſole corporations make any concurrent leaſe 
upon the ſtatutes before-mentioned, the law continues the ſame at 
this day, and they muſt be confirmed in the fame manner as any 
other leaſes or eſtates made by the ſame perſons muſt have been 
at the common law. 

So alſo parſons, vicars, &c. can make no leaſe at this day, though 
it be with, conformity to the eight rules before-mentioned, to bind 
their ſucceſſors, without confirmation of the ſame perſons who by 
common law were required to confirm all leaſes, grants, or eſtates 
made by them; for they are expreſsly excepted out of 32 H. 8. 
c. 28. and, conſequently, continued as they were at common law 
till 13 Fiz. c. 10. impoſed a total reſtraint on them, as well as all 
other eccleſiaſtical perſons, to make leaſes to bind their ſucceſſors 
for any longer term than twenty-one years, or three lives. And 
though by that ſtatute they are left at liberty, as well as other ec- 
clefiaſtical perſons, to make ſuch leaſes, yet having no ability by 
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cumb. 3066. 
Co. Lit. 44 


Co. Lit. 44. 
b. Cro. Elz. » 
18. Comp. 
Incumb. 


367. 


32 H. 8. c. 28. to make them ſolely, as other ſole corporations 


had; therefore, to make good even ſuch leaſæas againſt their ſuc- 
ceſſors, they muſt have the confirmation of the ſame perſons, and 
in the ſame manner, as they muſt have had at the common law 
before the making of any of thoſe ſtatutes. 

The grants of ancient offices belonging to eccleſiaſtical perſons 
are not within any of the ſtatutes before-mentioned, but remain 
as they did at common law, and therefore may be granted with 
the ancient fee : but *then all ſach grants muſt be confirmed 
to bind the ſucccfior, becauſe they muſt have been ſo at the 
common law, 


2. What Perſons are to confirm ſuch Leaſes or Eſtates, and in 
what Manner. 


As to the perſons who are to confirm ſuch leaſes or eſtates, we 
mull take notice that this varies according to the nature of the per- 
tons who make ſuch leaſes, and the nature of the title of the per- 
195 who are to confirm the ſame. 


6e! d ty ji Gient, |; ali ze: be at vn £tn confirm the Laſe of the incumbent. Tr W. 
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in argument, 
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Therefore, if a parſon makes a leaſe for three lives, oratwenty- 
one years, or leſs, obſerving the rule before - mentioned, this is to 
be conſirmed only by tlie patron and ordinary, and no conſirma- 
tion of the dean and chapter is required thereto; for they have 
nothing to do with that which the biſhop doth, as ordinary, in the 


lifetime of the biſhop. - 
But if the biſhop be patron of the church in right of his biſhop- 


' rick and alſo ordinary, then the dean and chapter ought likewiſe 


to confirm all leaſes made by the parfon, becauſe in fuch cafe the 
adrowfon of the church is parcel of the biſhoprick, which cannot 
be charged to bind the ſucceſlor without the concurrence and con- 
firmation of the dean and chapter; and how far the ſucceflor of 
the parfon will be bound in fuch caſe, will appear hereafter, 

50, where a priclt in the cathedral church of Wells being parſon 
imparfonee of the church of J. made a teaſe by indenture for 
160 years before 13 Eliæ. c. 10. rendering rent to him and his 
ſucceſſors; and this was confirmed by the dean and chapter only, 
without any confirmation of the biſhop, who was patron and ordi- 
nary ; then the parſon died, and his ſucceſſor accepted the rent, and 
after, before 13 Eliz. c. 10. made a leaſe for forty years, which 
was confirmed by the biſhop, dean, and chapter; it was adjudged, 
that the firſt leafe was % facto void and determined by the death 
of the parſon who made it, fo that ne acceptance of the rent by 
the ſucceſſor after could make it good, tor want of the patron and 
ordinary's conſent. 

So, where a prebendary in a cathedral church, or an archdeacon, 
made a leafe for years of parcel of their poſſeiſions, to which con- 
ſirmation was requiſite, and this was confirmed only by the dean 
and chapter, without any confirmation of the bithop z it was held, 
this leaſe ſhould not bind the ſucceeding prebendary or archdeacon, 
becauſe the biſhop is patrou and ordinary of every prebend, and 
may be ſo of an archdeaconry ; and theretore, to make good leaſes 
by them againit their ſucceſſors, the biſhop's confirmation ought 
likewiſe to be had, as well as the dean and chapter's. 

But upon the books there ſeems a manifeſt diverſity between 
the confirmation of the biſhop, as patron and ordinary, without 
confirmation likewiſe of the dean and chapter, and their confirms- 
tion without the biſhop's ; as alſo between the reſignation, deprir- 
ation, or tranſlation, and the death of the biſhop, who fo alone 


479- 5 * 
2 Fulſ. 290. Confirmed as patron or ordinary: for if any dean, archdeacon, 


1 kl. 6. 9. prebendary, parton, or vicar, had made any leaſe for years at the 


Lit. 8 848. 


C1. ! it, 
343- bs 


common law, or fhouid make fuch leaſe at this day, whereto con- 
firmation is requiſite, and the biſhop, as patron and ordinary, con- 
firms fuch leafe, without any confirmation of the dean and chapter, 
and then the dean, archdeacon, prebendary, parſon, or vicar dies, 
or is removed, and the biſhop collates another as patron and ord 
nary ; yet cannot ſuch incumbent avoid the ſirſt leaſe, though 1 
was not confirmed by the dean and chapter, becauſe he came in 
purely by the collation of the biſhop, as patron and ordinary, 
without any aid or concurrence ſrom the dean and chapter; and 


therefore, as Litilitan ſays, ought to hold himfelf content, and 
4 agree 
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agree to that which his patron and ordinary have done, for he 
comes in ſubſequent to ſuch charge: but, as appears by the caſes 
before put, the confirmation of the dean and chapter alone, with- 
out the biſhop's confirmation likewiſe, will not be eſlectual to bind 
the ſucceeding archdeacon, prebendary, parſon, vicar, c., becauſe 
he derives no title under them, nor comes in with their afſent or 
concurrence; for they have nothing to do with the collation of 
any perſon, but the biſhop does it abſolutely, and in virtue of his 
own power as patron and ordinary; and therefore if ſuch leaſes 


want his confirmation, thoſe who come under him may avoid 


them, notwithſtanding any confirmation of the dean and chapter, 
under whom they derive no title: but becauſe ſuch advowſon or 
right of collation is alſo parcel of the poſſeſſions of the biſhoprick, 
and to bind the ſucceeding 6:/hop, the confirmation of the dean and 


chapter is requiſite z as in all other caſes where the biſhop, who 


is a ſole corporation, makes any diſpoſition of the poſſeſſions of his 


biſhoprick : therefore without ſuch conſirmation of the dean and 


chapter, the ſucceeding biſhop, or his incumbent, ſhall avoid ſuch 
leaſe. But here another diverſity ariſes between the tranſlation, 
reſignation, or deprivation of the biſhop, and his death. In the 
firſt caſe it is held, that the leaſes confarmed by him alone, without 
the confirmation of the dean and chapter, will bind the ſucceeding 
biſhop, and his incumbent, during his life; but in caſe of ſuch 
biſhop's death, ſuch leaſes ſo confirmed by him alone, as patron 
and ordinary, will not bind the ſucceeding biſhop or his incum- 
bent: and a diverſity is taken where a biſhop, &'c. makes an 
eſtate, leaſe, grant of a rent-charge, warranty, or any other a> 
which may tend to the diminution of the revenues, which ſhould 
maintain the ſucceſſor, there, the reſignation, deprivation, or tranſ- 
lation of the biſhop, c. is all one with his death; but where the 
biſhop is patron and ordinary, and confirmeth a leaſe made by the 
parſon without the dean and chapter, and after the parſon dieth, 
and the biſhop collateth another, and then 1s deprived, tranſſated, 
or reſigns, yet his confirmation remaineth good; for, ſays my lord 
Cale, the revenues that are to maintain the ſucceſſor are not there- 
by diminiſhed, But this ſeems a very precarious reaſon ; and a 
better reaſon of the diverſity ſeems to be this; that when the 
biſhop, as patron and ordinary, has by deed under his hand and 
ſeal ſubſcribed his confirmation of the leaſe, this ought to be 
binding upon him, at leaſt during his own life; and therefore 
though he be afterwards tranſlated, deprived, or reſigns, yet, ſince 
theſe are either by his own immediate acts, or occaſioned by his 
default, it is not reaſonable they ſhould be allowed to avoid or 
derogate from his own acts, which otherwiſe would have bound 
during his life ; for the law never permits any to avoid or dero- 
gate from his own acts: but theſe reaſons have no place after the 
biſhop's death, for then his confirmation is at an end, and can be 
no longer binding on his ſucceſſor, ſince he had no power to 
charge the poſſeſſions of the biſhoprick any longer than during his 
own life, without concurrence and confirmation of the dean and 
Chapter, who are by law „ and appointed to that purpoſe. 
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But yet it is moſt adviſable to have the confirmation likewiſe 
of the dean and chapter upon ſuch leaſes made, and in ſeveral 
books their confirmation is either pleadgd or admitted, fince with- 
out it the leaſe cannot bind auy longer than during the biſhop's 


tit. Confrm- life who ſo confirmed-it. 


ation, 21. 30. 


Roll. Abr. 


48. | 
Dyer, 273. 


Co. Lit. 
300. b. 
Comp. In- 
cumb. 372. 


2 Roll. Abr. 


479. 
Leigh and 
Hallier. 
Cro, Eliz. 
£87. 

Dr. Herbert 
and Mun- 
day. 

Sid 57. 
Keb. 280. 
Cie and 
Rider, 


Comp. In- 
Culube 370. 


\ In ſome caſes the confirmation of the patron is neceſſary, and 
in ſome not: wherein this diverſity is taken in the books, that 
ſuch ſole corporations, as have not the abſolute fee and inherit- 
ance in them, as prebendaries, parſons, vicars, and ſuch like, if 
they make any leaſes or eſtates, there, to bind their ſucceſſors, the 
patron muſt confirm the fame; but ſuch ſole corporations as 
have the whole eſtate and right in them, as biſhops, abbots, &c., 
or ſuch corporations aggregate as have the whole fee and in- 
heritance in them, as dean and chapter, maſter, fellows, and 
ſcholars of any college, hoſpital, Sc., theſe may make leaſes to 
bind their ſucceſſors, without any confirmation of the patron or 
founder, though the biſhop, abbot, dean, maſter, &c. were pre- 
ſentable ; and the reaſon of this diverſity appears in the nature of 
the right with which each is inveſted. 

But if a parſonage or vicarage be a donative, then the confirma- 
tion of the patron alone is ſuſhcient to all leaſes, &c. made by the 


parſon or vicar, and ſhall bind the ſucceſſor without the confirma- 


tion of any other. 


* 


If there be a patron paramount, as well as an immediate patron, 


confirmation of the immediate patron, without the other's con- 
firmation, is not good: as, if a parſon be patron of the vicarage 
of the ſame church, and the vicar make a leaſe, confirmed by the 
parſon and ordinary, this is not good without the confirmation of 
the patron of the rectory alſo, becauſe both have an intereſt in the 
poſſeſſions of the vicarage. 

If the biſhop of A. be patron of the church preſentative of P., 
which lies within his dioceſe, and this be the corps of a prebend 
in the church of A., and the biſhop of A. be alſo patron of the 
church of C., which is alſo preſentative, and lies in the dioceſe of 


the church of D., and afterwards the church of C. be lawtully , 


annexed and united by the aſſent of the biſhops, deans, and chap- 
ters of both diocefes, to the ſaid prehend of B., and afterwards 
the biſhop of A. collate J. S. to the ſaid prebend, which now by 
the union conſiſts of both churches, and inſtal him in the cathedral 
church of A., and then the prebendary make a leaſe for years, 
which is confirmed by the biſhop, dean, and chapter of A., and not 
by the biſhop of B., yet this is a good confirmation ; for by the 
union the bithap of D. hath annexed the church of C. to the pre- 
bend of B., and ſo hath deprived himſelf of the power of confrm- 
ation as ordinary; for after the union, the prebendary is inveſted 
in both churches by his inſtalment, without any preſentment, ad- 
miſhon, inſtitution, or induction to the church of B. or C. 

If the dean of any cathedral church make a leaſe or grant of 
any of his poſſeſſions, whereof he is ſole ſeiſed, to bind his ſuccel- 
ſors, and confirmation be neceſſary thereto ; this muſt be confirm- 
ed by the biſhop and chapter of the ſame church, and not by the 
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king, although he be the patron of ſuch deanery ; becauſe, as hath 
been ſaid, the dean and chapter have the whole fee and inherit- 
ance in themſelves, and then the patron's concurrence or confirma- 
tion is not neceſſary, But it ſeems to be a doubt, whether the 
confirmation of the biſhop be neceſſary to ſuch grant or leaſe ; and 
ſeveral books ſeem to hold, that the confirmation of the chapter 
alone, without the biſhop, is ſufficient to make good the dean's 
leaſes or grants that need confirmation. But yet it is laid down 
as a rule in the Par/on's Counſellor, that the biſhop's confirmation, 
as well as the chapter's, is neceſlary to all leaſes and grants made 
by the dean; and what is ſaid by Fitz. that the biſhop and chapter 
are in law looked upon but as one body, ſeems alſo to favour this 
opinion; for it is reaſonable that the whole body ſhould conſent 
to the granting of their poſſeſſions, and not that the biſhop, wha 
is the head of the body, ſhould be unconcerned therein: alſo, the 
poſſeſſions of the dean are faid to be derived from and carved out 
of the biſhoprick, and the biſhop de ure, is ſaid to be patron of the 
deanery, which are all ſtrong arguments to prove the biſhop's 
confirmation neceſſary, though no book caſe can be found expreſsly 
to warrant it, but rather the contrary, as appears by the caſes firſt 
cited, wherein no notice is taken of the biſhop's confirmation, or 
that it was neceſſary; ideo quære! 

But if ſuch deanery be merely donative, then the king's conſent 
and confirmation, as patron, muſt be obtained, and that without 
the biſhop's confirmation is ſufficient, as in all other donatives, 
wherewith the biſhop has nothing to do. 

The dean of Wells might anciently have paſſed his poſſeſſions 
belonging to his deanery, with the aſſent of the chapter, without 
the biſhop's confirmation; afterwards, the deanery was ſur- 
rendered by the dean thereof, with all the poſſeſſions thereunto 
belonging, and ſo diſſolved by act of parliament ; the diſſolution 
was conſirmed, and a new deancry erected, and the nomination of 
a new dean, and his ſuccefſors, given by the act to the king and 
his ſucceſſors ;z and it was thereby alſo enacted, that the dean and 
his ſucceſſors might demiſe, grant, or part with any of their poſ- 
lellions, in the ſame manner and form as the ancient deans might 
and uſed to do: in this cafe, if the new dean make any leaſe or 
grant of any of his poſſethons, the biſhop's confirmation was not ne- 
ceſlary thereto, but only the chapter's, becauſe that alone was ſuffi 
cient before; neither is the confirmation of the king requiſite, be- 
cauſe this is not a mere donative of the king, though he hath the 
nomination of the dean; and by the ſtatute the new deanery is 
made of the ſame nature as the old one was, which could not be a 
donative, becauſe the dean and chapter might, without the con- 
5 or confirmation of any others, have paſſed away their poſ- 
eihions. 

It has already been ſhewn, that all leaſes or grants made by 
arChbiſhops or biſhops, whereto confirmation is neceſſary, are to 
be confirmed by the dean and chapter ; for the law, not thinking 
fit to truſt the biſhop alone with the diſpoſition of his poſſeſſions 
to bind his ſucceflors, did for that reaſon (amongſt others) conſti- 

H —— tut 


103 


Dyer, 40. b. 
273. 4. b. 
349 pl. 18. 
Plow. 538. 
Roll. Abr. 
478. 481. 
Degg- 120. 
F. N. B. 194. 


Comp. In- 
cumb. 371. 


Dyer, 173. 
Waiiround 
and Pallard. 
Roll. Abr. 
478 481. 


3 Co. 75. 
10 Co. 60. a, 
2 Co. 39» 

6 Co. 34. be 


= 
ao - 


* 


= 
＋ 
2 A 


att Sue 


W a 4 
r 
COPS SRL 


7 


3 
o 
— «4 


gon 


— 
. 


? 
ö 
Þ» 
53% 
6 4 
. 
#0 
* 
4 
ol 

1 


SE TY x hk — 
n — 


104 


12 Co. 71. 


Dav. 1. 
Roil. Abr. 


477+ 


Comp. In- 
cumb. 367. 


| Leaſes and Terms kor Years. 
tute the dean and chapter to give their conſent and confirmation 
to all leaſes or grants made by him for that purpoſe. 


this is confirmed by the remaining dean and chapter only; this is 
good, and ſhall bind the ſucceſſor ; becauſe by the ſurrender the 
one dean and chapter is diſſolved, and are as if they never had been: 
and although after ſuch ſurrender, the dean and chapter, who ſo 
ſurrendered, were again erected, yet confirmation by the other 
would be ſufficient ; as was held by the greater part of the juſti- 
ces in Ireland, and by five juſtices in Eng/and, who certified their 
opinion to be fo into Ireland. 

If two biſhopricks, that were originally diſtin, are by lawful 
authority united, and the uſage hath been ſince the union, that the 
ſeveral deans and chapters have made confirmations ſeverally, viz. 
each dean and chapter of the leaſes or grants of the poſſeſſions of 
their reſpective biſhoprick, but the charter of union is not extant, 
or cannot be found; ſuch ſeveral confirmation is good]; becauſe it 
ſhall be intended, by reaſon of the uſage, that the union was made 
ſpiritually, and in ſuch a manner, that, notwithſtanding the ſame, 
all leaſes and grants ſhould ſeverally be confirmed as they were 
before the union : and this, either to prevent confuſion, or by 
reaſon of the remoteneſs of the ſeveral deaneries ; and then madut 
& conventis vincunt legem, and ſuch confirmation by the dean and 
chapter, of their own original poſſeſſions, is good. Secgs, if the 
union were made generally, for then both ſnd, to confirm. 

If a biſhop hath no dean and chapter, then his grants are to be 
confirmed by the clergy of his dioceſe, where confirmation is ne- 
ceſlary ; for the law will not truſt any ſole corporation with the 
diſpoſition of his poſſeſſions, as hath been before obſerved. 

Whenever a dean and chapter are to confirm any leaſe or grant, 
the dean himſelf muſt join with the chapter, and confirmation by 
his ſubdean, deputy, or proctor, will not be ſufficient: for they 
have no power to charge the poſſeſſions of the church, neither 1s 
any ſtranger capable of being a dean-ſubſtitute or proctor, but 
only one of the chapter, 


Dyer, 58. a. But if a biſhop hath two chapters, and makes a leaſe of any of 
b. 252- the poſſeſſions of the biſhoprick, whereto confirmation is neceſſary, 
Co Lit gor. and this is confirmed only by one dean and chapter, this will not 
1 Roll. Abr. bind the ſucceſſor of the biſhop ; for both are but one in reſpect 
„ .. 5 of the biſhop, if the biſhop is choſen by both. So it is, if a biſhop 
[+ 30 E. = be patron of an advowſon in right of his biſhoprick, and collate a 
bf Statham, clerk, who makes a leaſe for years, and * biſhop and one dean 
7 e and chapter only conſirm it; this will nbt bind the ſucceeding 
5 Litchfield Clerk of the ſucceeding biſhop, for want of confirmation by the 
1 and Coven- other dean and chapter. But though both deans and chapters 
1 wy SO have uſed to confirm ſuch leaſes, yet if one dean and chapter have 
5 Latch. 2 . ſurrendered their poſſeſhons to the king, and then the biſhop or 
| his clerk make a leaſe, whereto confirmation is neceſſary, and 
. 
; 
: 


11 H. 4. 34. "Therefore, where upon a compoſition for tithes a parſon grant. 
Seo. 3 ed an annuity to the abbey of Bartel, and this grant was confirmed 
ſen by the biſhop, dean, and chapter, being patrons z but in the decd 
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t his ſeal thereto, but that the chanter, who was his commiſ- 
ſary, did it for him; it was held, that though the dean might 
have a commiſſary or deputy to exercife his ſpiritual juriſdiction, 
yet that ſuch deputy or commiſſary cannot charge the poſſeſſions of 
the church, 

A leaſe was made by the free chapel and college of Windfor 
under the common ſeal, but the dean or warden himſelf was not 
party to the leafe, but one who wits deputy in his abſence; 
and upon a ſuit in Chancery, to ſet aſide the leaſe, a ſtatute of 
the college was ſhewn for the authority of the deputy to exerciſe 


Dyer, 233. N. 
Comp. In- 

cumb. 308. 
Latch. 2 51. 


Palm. 480. 


and perform the office of dean in all things in perſon.” & collegium, 


Dc. yet the judges held, that the confirmation by the deputy 


was not good, for that he had no authority to confirm this leaſe” 


by the college ſtatute provided; for that by the word collegium, 
alt the poſſeſſions of the college were not to be underftood, but 
only the ſite and circuit of the college, or place of its ſituation. 
Which caſe ſeems to prove, that if by the ſtatutes of a church or 
college, the deputy- dean may confirm grants and join in the mak- 
ing of leaſes, as if the dean himſelf was preſent and joined there- 
in, that then ſuch confirmation will be good; for the founder or 
patron may make what law he pleaſes for the regulation of the 


corporation, and when he has inveſted the deputy-dean with ſuch 


power, this has the ſame ſanction with any other laws for the re- 
gulation of that corporation. 

As a deputy-dean, generally ſpeaking, cannot confirm leaſes, 
ſo neither can 8 who is but a mere commendatory dean, viz. a 
dean by recipere in commendam for though he may take the pro- 
fits, becauſe that was one end of his having the deanery in com- 
mendam, and may, with the chapter, chooſe a biſhop, and alſo 
exerciſe ſpiritual juriſdiction, and ſue or be ſued by that name, 
becauſe thoſe acts are of neceſſity, and for the advantage of the 
deanery; yet cannòt he confirm leaſes, for this is merely a vo- 
luntary act, and ſuch commendatory dean is but depoſitarius, and 
not a dean complete. But if a dean be elected bithop, and be- 
fore his conſecration obtain a giſpenſation to hold his deanery in 


commendam, ſuch dean may well confirm leaſes, c. and if he be 


tranſlated to another biſhoprick, and after his election, and be- 
fore conſecration, obtain a diſpenſation to hold the ſame deanery 
in commendaitt with his ſecond biſhoprick, his old title remains 
and confirmations, and other acts done by him as dean, are as good 
in law as if he had never been made biſhop: for there is a great 
difference between a recipere in commendam, and retinere in cum- 
mendam ; the one comes in purely by virtue of the diſpenſation, 
and has no other title; the other comes in legally at firſt as dean, 
and by virtue of the diſpenſation is only enabled to continue ſo 
ſtill; for that gives him no original new title, as in the other 
caſe, and tk ay he is as much dean as he was before. And 
the ſame diſtinction holds between recipere and retinere in com- 
mendam, in caſe of biſhops; for 2 mere commendatory biſhop in 
the recipere cannot confirm leaſes; c. but in ſuch caſe the archbiſhop 
i todo it. Alſo, the guardian of the ſpiritualties cannot os 
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ſirry leaſes; for ſuch confirmation, being a mere voluntary act, 
and” being to transfer a right to another, none are capable of it 
but thoſe who have the eſtate and right in themſelves, which ſuch 
commendators in the recipere, ſubſtitutes, rectors, deputies, and 
guardians of the ſpiritualties have not. 

Where there is a mere commendatory dean in the recipere ; 
Quære, whether the biſhop's leaſes and grants are not to be con- 
ſirmed by the clergy of the dioceſe, in caſe where there is no 
dean and chapter, or by whom elſe ? 

All leaſes or grants, which need confirmation of a dean and 
chapter, are to be confirmed by the dean and major part of the 
corporation, and being ſo confirmed are good, though ſeveral of 
the particular members diſſent, or are not preſent; for the dean 
and major part of the chapter make the corporation, and the 
others have no negative voice to hinder ſuch majority from doing 
any corporate act; for otherwiſe, by the corruption or perverſeneſs 
of one or two members, the whole corporation might ſuffer; and 
that this was the law, appears by the following act of parliament: 

« Albeit that by the common laws of this realm of England, 
c all aſſents, elections, grants, and leaſes, had, made, and grant- 
« ed, by the dean, warden, provoſt, maſter, preſident, or other 
« governor of any cathedral church, hoſpital, college, or other cor- 
« poration, by whatſoever name they be incorporated or founded, 
c with the afſent and conſent of the more or greater part of their 
« chapter, fellows, or brethren of ſuch corporation, having 
cc voices of aſſent thereunto, be as good and effectual in the law, 
« to the grantees or leſſees of the ſame, as if the reſidue of the 
& whole number of ſuch chapter, fellows, and brethren of ſuch 
& corporation, having voices of aſſent had thereunto conſented 
« and agreed; yet the ſaid common law notwithſtanding, divers 
ic founders of ſuch deaneries, hoſpitals, colleges, and cor- 
« porations within the ſaid realm, have, upon the foundations 
« and eſtabliſhment of the ſame deaneries, hoſpitals, colleges, 
„ and other corporations, eſtabliſhed and made, amongſt other 


* 


„their peculiar acts, local ſtatutes, and ordinances, that if any 


« one of ſuch corporation, having power and authority to aſſent 


« or diſſent, ſhould and would deny any ſuch grant or grants, 
& that then noſuch leaſe, election, or grant, ſhould be had, or leaſed, 
« or granted; and for the performance of the ſame have been, and 
„be daily thereunto ſworn ; and ſo the reſidue may not proceed 
« to the perfection of ſuch elections, grants, and leaſes, accord- 
« ing to the courſe of the common laws of this realm, unleſs 
« they ſhould incur the danger of perjury; for the avoiding 
« whereof, and for the due execution of the common law uni- 
« yerſally within this realm, and every place, in one conformity 
« of reaſon to be uſed, be it ordained, eſtabliſhed, and enacted, by 


* 


-« the authority of this preſent parliament, That all and every par- 


e ticular act, order, rule, and ſtatute, heretofore made, or hereafter 
* to be made, by any founder or founders of any hoſpital, col- 
« lege, deanery, or corporation, at or upan the foundation of any 


ſuch hoſpital, college, deanery, or corporation, whereby the 3 
| « leale, 
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« leaſe, giſt, or election, of the governor or ruler of ſuch hoſ- 
« pital, college, deanery, or corporation, as have or ſhall have 
« voice or aſſent to the ſame, at the time of ſuch grant, leaſe, 
« gift, or election, hereafter to be made, ſhould be in anywiſe 
« hindred, or let, by any one or more, being the leſſer number of 
« ſuch corporation, contrary to the form, order, and courſe of 
« the common law of this realm of England, ſhall be from 
« henceforth clearly fruſtrate, void, and of none effect, with an 
tc abrogation of all oaths heretofore taken to ſuch effect, and a 
« penalty of 5/. on any perſon who ſhall for the future give 
« ſuch oath,” 

When the dean and chapter are to confirm any leaſe, there 
ought not only to be a majority of them, but they ought alſo to 
be perſonally preſent, and capitulariter congregati in one place; 
which, with other circumſtances relating to the manner of their 
confirmation, will appear by the following caſe, which was thus : 

The biſhop of Fernes makes a leaſe for years; the chapter, con- 
ſiting of eleven perſons, viz. the dean and ten prebendaries, 
confirm it in this manner, viz. The dean makes one F. S., a mere 
layman, his proctor or ſubſtiture, to give his aſſent to all leaſes 


or grants z this proctor, and three of the prebendaries only meet 2 


together, and fix the chapter ſeal to the confirmation of this leaſe, 
which confirmation was made in the name of the dean and chapter; 
after that, three others of the prebendaries, at ſeveral days, by 
themſelves, ſubſcribe their names to the ſaid confirmation ; and 
aſter the death of the biſhop, his ſueceſſor enters upon the leſſee: 
it was adjudged lawful; for that the leaſe was void after the 


death of the biſhop who made it, for want of confirmation; 


1. Becauſe no confirmation was made by the dean himſelf, but 
only by the proctor, which was not ſufficient; for he was merely 
a ſtranger to the chapter, and not capable of ſuch procuration; 
and therefore all he did was void both by the canon and com- 
mon law; for in the canon law the rule is, ab/ens non poteft de- 
mandare votum ſuum, niſi uni de capitulo ; and there is another rule, 
eportet quod procurator ſemper inſtitutus fit de collegio ; and another, 
vitum dari non poteſt per literas: and agreeable to this is the rule 
of the common law; for in the parliament the peers may give 
their vote by procurator or proxy, but their proQtors, mult be ba- 
rons, and members of the ſame houſe; and a ſtranger is not ca- 
pable of being a proxy; and admitting he were, yet where a cor- 
poration paſſes any intereſt, the members thereof cannot give 
their aſſent by proctors or ſubſtitutes; and ſo the doubt in Dyer 
ſeems to be reſolved, | g 5 

2. It was adjudged, that though the deed of a corporation 
needs no delivery, as the deed of a natural perſon does, but 
that the fixing of the corporation ſeal gives perfection to 
it, yet the major part of the corporation ought to be preſent 
when the ſeal is ſo affixed; for the major part of the chapter 
make the corporation, and their act is the act of the corporation, 
though the others do not agree; but here was only the proctor 
of the dean and three of the chapter preſent when the feal was 
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aſſixed, which is not ſuſſicient; tor there ought then to be a ma- 
Jarity preſent, otherwiſe it may be ſaid to be cum aſſenſu, but not 
confenſu, and it ought to be cum afſenſu & conſenſu of the dean and 
chapter : for as a body natural cannot do any perfect act, if it be 
diſmembered, the head in one place, and the hands in another; ſo 
neither can a body politick : and therefore they ought to be capitu- 
lariter congregati in a certain place. But it was agreed, that they 
are not confined to meet in their chapter-houſe, but may meet at 
any other place : but at ſuch meeting and ſealing there ought to 
be a majority then preſent ; for if they ſet their names at ſeveral 
times, aud in ſcveral places, after, this makes it not to be the 
act of the corporation, but ſactum ſingulorum in their ſingular and 
private capacity, and ſo ſhall not bind. Ir was alſo held, that the 
major part of the members being aſſembled, ought to give their 
voices and conſents ſingly and diſtinCtly, as in the choice of knights 
of the ſhire, and not in a confuſed and uncertain manner; and 
when the major part ſo conſent, their conſent ought to be ex- 
preſſed by their fixing of the ſeal to the deed of confirmation or 
other grant. f 

The corporation of the mayor, bailiffs, and burgeſſes of M ind- 
fer made a leaſe for years, one bailiff only aſſenting; and this 
was held a void leaſe, if there were two bailiffs; but as to the 
burgeſſes, it was held, that if the greater part of them aſſented, 
this would be ſufficient, though they were not preſent at the ſeal- 
ing, if their aſſent was had before: but guere; for the foregoing 
caſe ſeems to be an authority. that there muſt be a majority pre- 
ſent at the time of the ſealing; for that is the act which expreſſes 
their conſent; and unleſs there be a majority then preſent, no 
aſſent at any other time can make that good, which, for want of 
a majority, was void when it was done, But in that caſe it ap- 
pears, that the conſent of the majority was not had till after the 
ſealing z whereas in this caſe the conſent of the majority was be- 
fore the ſealing, though ſuch majority was not preſent at the ſeal- 
ing; and therefore guere, if this makes any difference? 

But here a material difference is to be obſerved between a real 
intereſt and a bare authority or power only, as to the manner of 
concurring in ſuch leaſes. For if a dean be ſeiſed of lands in 
right of him and his chapter, or maſter or warden of an hoſpital 
or college in right of himſelf and the brothers and ſiſters or fel- 
lows of the ſame college, or a mayor in right of himſelf and 
the commonalty, and the dean, maſter, warden, or mayor, make 
a leaſe by indenture between the dean and. chapter, maſter or 
warden, and the brothers and filters or fellows of the ſame hoſ- 
pital or college, or between the mayor and commonalty of the 
one part, and J. S. of the other, whereby the dean with the 
aſſent and conſent of the chapter, or the maſter with the aſſent of 
the brothers and ſiſters, or the warden with the aſſent of the fel- 
lows and ſcholars, or the mayor with the aſſent of the common- 
alty, leaſe ſuch lands to J. S., and with ſuch aſſent or content 
put thereto their common ſeal ; this is a void leaſe ; for the chap- 


ter, brothers and ſiſters, fellows and ſcholars, or commcnalty, are 
equally 
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equally ſeiſed, and have an equal right and intereſt in the lands 
with the dean, maſter, warden, or mayor, and therefore ought 
to join in the leaſing or granting part of 'the deed, and not only 
to give their aſſent, for they all make but oge perfon in law; and 
a body cannot be diſtinct, ſo as that one part may affent to the 
acts of the other. But if the dean were ſole feifed of the lands 
in right of his deanery, the maſter or warden in right of 'their 
maſter or wardenſhip, or the mayor in right of his mayoralty, 
then the leaſe of the dean, mafter, warden, or mayor alone, with 
the aſſent and conſent of the other perſons before-mentioned, is 
ſufficient 3 becauſe the dean, maſter, ' warden, or mayor only are 


ſeiſed and have a real intereſt, and the other perſons before- 


mentioned have no intereſt at all, but only a bare right or power 
of-aſſenting to the leaſes or grants of their reſpective heads, and 
therefore their aſſent or confent is ſufficient, without joining in 
the leaſing or granting part. So, if an abbot or prior be ſeiſed of 
lands in right of the abbey or priory, yet, becauſe the monks are 
all dead perſons in law, and not capable of having any lands, of 
being empleaded, and ſuch like acts; therefore, though they, 
together with the abbot or prior, conſtitute and make up but one 
body, yet the abbot or prior only have the power of leaſing, and 
the aſſent or conſent of the convent muſt be had and expreſſed 
by affixing their common ſeal, in the ſame manner as where the 


chapter, having no intereſt in their on right, are to affent to 


the leaſes of their dean. So likewiſe, where a parſon makes a 
leaſe ſor years, he only is to grant or leaſe the lands, and the 
patron and ordinary are only to give their conſent by. affixing 
their reſpective ſeals, and expreſſing their conſent or affent in the 
body of the deed ; for the parſon is the principal grantor, and 
the others have not any real intereſt in the lands, though the law 
has thought fit to require their aſſent to all leaſes or eſtates to be 
made by the parſon, 

A dean, ſeiſed of lands in right of him and his chapter, 
made a leaſe for years; the chapter confirmed this leafe by a 
diſtinct deed z and it was held not good, becauſe their deeds 
being ſeyered cannot operate at all, ſince they are but one entire 
body, and therefore cannot ſever in their acts. But if after ſuch 
leaſe they had all joined in a confirmaticn, this had amounted to 
a new leaſe, and been good as to the joint act of them all, as 
the original leaſe itſelf would haye been, if all had joined in the 
leaſing part. 

A leaſe for years was made in this manner; prepofitus, ſocii & 
ſcholares Collegii Reginalis in Oxonia, guardianus hoſpitalis, Ye. 
and exception taken, that it ought to have been guardian, in the 
plural number, for the college conſiſts of many perſons, and each 
of them is capable, and therefore not like an abbot or convent : 
but per curiam it was held good, for the college is but one body, 
and as one perſon, and thercfore guardianus is ſufficient to de- 
ſcribe it by. | 

As a patron may confirm explicitly by his deed or writing, ſo 


may he alſo confirm by coniequence of law: for if a parfon 
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makes a leaſe for years to the patron, who grants or aſſigns 
over to another, this amounts to a confirmation in law by the 
patron, becauſe confirmation being nothing but an aſſent un- 
der the hand and ſeal of the party confirming, ſuch affent in 
this caſe ſufficiently appears by his aſſigning over the leaſe to an- 
other. But without ſuch aſſignment, the ordinary's confirmation 
will not make good the leaſe to the patron to bind the ſucceſſor, 
becauſe in the acceptance of the leaſe the patron was only pal- 
five, and executed nothing under his hand and ſeal which could 
amount to a confirmation, as in the other caſe, where he makes 
an actual aſſignment over. But in caſe of ſuch confirmation in 
law, the patron ought to be abſolutely ſeiſed of the advowſon;\ 
otherwiſe it will bind only according to the eſtate he hath there. 
in, as will appear hereafter. But quere, if the aſſignment in this 
caſe were without writing, if that would be good, or could 
amount to a confirmation ? 

Another difference obſervable in the manner of confirming 
ſuch leaſes as we are treating of is, as to their duration or con- 
tinuance. For if a parſon makes a leaſe for twenty-one years at 
this day, and the patron and ordinary confirm his eſtate therein 
for ſeven years, or, reciting the leaſe, confirm dimiſſianem pradit., 
& etiam indenturam eidem ſcripto confirmationis annexam, & omnia 
in eadem content., quoad ſeptem annos ſolummodo, & non ultra, yet 
is the eſtate or leaſe well confirmed for the twenty-one years; for 
when they confirm the eſtate of the leflee, that is entire, and 
cannot be divided. So, where a prebendary made a leaſe of a 
rectory, parcel of his prebend, for ſeventy years, before the ſta- 
tutes, and the biſhop, reciting the demiſe, confirmed the ſaid 
demiſe or leaſe for ſifty years, and no more, and the dean and 
chapter like wiſe confirmed the ſame in the ſame manner, it was 
held by all the juſtices, that they might confirm ſeverally, and 
that their confirmation was extendible to the whole ſeventy years; 
for when they confirm dimiſſionem prædict., they confirm that de- 
miſe or leaſe, which comprehends and includes the whole term 
of ſeventy years, and then the words pro termins fifty only, & non 
ultra, come too late, and are repugnant to the confirmation of 
dimiſſionem predif., which included the whole term of ſeventy 
years. But it was agreed, that if after ſuch recital of the demiſe 
they had confirmed the land to the leſſee for fifty years only, this 
had been a good confirmation for fifty years only, and no ſuch 
repugnancy in the confirmation : and fo, if the demiſe had been 
of thirty acres, they might have confirmed the leaſe as to one or 
more acres, or might have confirmed all, or part, on condition. 
And a diverſity was taken between a bare aſſent without any right 
or intereſt, and an aſſent coupled with a right or intereſt ; for the 
termor, who is to perfect an act by his attornment, cannot aſſent 
for a time, nor upon condition, nor for part of the thing granted, 
but it ſhall enure abſolutely to all, becauſe he having but a bare 
right cannot qualify or apportion it; but the biſhop, who is pa- 
tron, and the dean and chapter, have an intereſt in the parſonage 


or prebend, and every part of it; for the patron hath jus ccnfcrend - 
an 
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and a releaſe to the patron of an annuity in the time of vacation 1s 
good, and the patron and ordinary may charge the glebe in the 
time of vacation, and therefore having an aſſent clothed with an 
intereſt may qualify it as they pleaſe. Another difference was 
taken in the caſes before-mentioned between a leaſe for years and 
an eſtate of freehold or inheritance. For if a parſon or prebendary 
make a leaſe for years, confirmation may be made of the /and, as 
has been ſaid, for a leſs number of years, or of the leaſe for a leſs 
number of acres; for the years or acres are ſeveral, although the 
leaſe or term, or land are one; ſo that if a leaſe be made for five 
years, —y 20/. per annum rent, the years are ſeveral, ſo that 
an action of debt will lie for the rent every year. But if a parſon 
or prebendary before the ſtatutes had made a leaſe for life, a gift in 
tail, or a feoffment in fee, and confirmation had been made of the 
land to the leſſee, donee, or feoffee for an hour, this would be 
good for ever; for the freehold or inheritance paſſing by one and 
the ſame livery, is entire, and then the confirmation, which is an 
act of leſs notoriety, cannot break or divide it; for ſuch confirma- 
tion being an aſſent to an act which paſſed the whole, mult extend 
to the whole which paſſed by the act. 


— 


3. What Eſtates they who make ſuch Confirmation are to have. 


As to the eſtate they who make ſuch confirmation ought to 
have, to make the leaſe effeQually binding upon the ſucceſſors, 
this regards, chiefly the patron, whoſe advowſon or right of 
patronage, being a temporal inheritance, and conſidered as ſuch, is 
to be governed by the ſame rules as other temporal inheritances 
are; and therefore his confirmation, being in nature of a charge 
upon the advowſon, is to be directed by the eſtate which he hath 
in the advowſon, and can continue no longer than that endures. 

Therefore, if the patron be but tenant in tail, or tenant for life, 


his confirmation ſhall bind only ſuch incumbents as come into the 


church during his own life: and accordingly it was agreed, by 
Coke and Dedderidge, that if a parſon makes a leaſe for years, 
which is confirmed by the patron and ordinary, the patron being 
tenant in tail, and the patron and parſon both die, and the iſſue in 
tail doth preſent another, his preſentee thall hold the rectory diſ- 
charged of ſuch leaſe. And alſo they agreed, that although the 
iſſue in tail, after a preſentation, levies a tine, yet the preſentee of 
the conuſee, when the church becomes void again, ſhall hold it 
diſcharged ; becauſe the confirmation was defeated by the pre- 
ſentation of the ifſue in tail before the fine levied. But if the 
patron, tenant in tail, diſcontinues the eſtate-tail, the leaſe con- 
firmed by him ſhall ſtand good during the diſcontinuance : or if 
the eſtate-tail be barred, it ſhall ſtand good for the whole term : 
for now the eſtate of the patron, in reſpect whereof the eſtate was 
only voidable by the preſentee of the iſſue in tail, is become an 
abſolute and unavoidable fee. 

So, if the patron had a conditional eſtate in the advowſon, and 


he confirms a leaſe of the parſon's, and after the condition is 
broken, 
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broken, this defeats alſo his confirmation, ſothat the ſucceeding 
incumbent ſhall not be bound by it; for his confirmation, which 
was in virtue of, and derived out of his eſtate in the advowſon, 
could not be more laſting than that eſtate itſelf was. 7 
If the chaplain of a chantry or free chapel, that was, a donative, 


had made a leaſe for years before the diſſolution of chantries, and 


the patron of the chapel, being ſeiſed of the patronage in tail, had 
confirmed it, this ſhould not have bound the chaplain of the iſſue 
in tail; becauſe the tenant, in tail could not, by any act of his, bind 
the iſſue in tail after his death: and in ſuch caſe, if the patronage 
of the donative came to the king, by the ſtatute of chantries, 
neither the king, nor his clerk, ſhould be bound by the ſaid leaſe, 
But if the donor had levied a fine after the confirmation, by which 
the iſſue in tail was bound from avoiding the leaſe, the king alſo 


ſhould be barred : and as the ifluc in the other caſe would not 


have been bound, no more would the king, who comes in ſubject 
to all the advantages or diſadvantages the iſſue in tail was capable 
of, or liable to. 

If tenant in tail of an advowſon, and the ſon and heir apparent, 
join in a grant of the next avoidance, and after the tenant in tail 
dies, the = ſhall avoid the grant, becauſe he hath nothing in the 
advowſon at the time of the grant made. 

If a parſon make a leaſe for years, and there be three copar- 
ceners or tenants in common, who are patrons, all ought to join 
in the confirmation, elſe it will not bind the next incumbent; 
becauſe they are all but one patron; per Coke : but if there be a 
compoſition to preſent by turns, quære, if a leaſe confirmed by him, 
that hath the next turn when the church voids, ſhall not be good 
to bind his preſentee ? But in the firſt caſe (viz. the caſe in Dyer] 
it is held, that if one of the patrons, and the ordinary, confirm the 
leaſe, and the parſon dies, and then the ordinary collates by lapſe, 
this confirmation by the one patron is good, and that the collatee 
ſhall not avoid it; and this is faid there to be adjudged upon long 
and good argument, and the cafe cited for it is Lancaſter and 
Lucas ; which dors not appear to be adjudged in Leonard, but is 
there ſaid to be adjourned ? ergo gquære cauſam ; for the ordinary 
hath no intereſt, but preſents in right of the patron, and therefore 
his clerk ſhall be ſo far bound, and no farther, than the clerk of 
him who ſuffered the lapſe ſhould have been. But Popham argued, 
that this title of lapſe was an intereſt in the ordinary, and not an 
authority only, and then all who come in under that intereſt ſhall 
be bound by the ordinary's conſirmation of the firſt leaſe : and hg 
ſaid, that at the beginning, the patron was not reſtrained to any 
time to preſent his clerk, but the ſix months were appointed, at 
the inſtance and ſuit of the ordinarics, by a canon confirmed in 
the council of Lateran; before which time the ordinaries had not 
any lapſes ; but after the ſaid canon they had an intereſt, which 
the civilians call i2tereſe caducum & conditionale ; and it is ſuch an 
intereſt, that if the biſhop dicth before collation or preſentment, 
ſo as the temporalties come to the king, the king ſhall preſent. 
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If the huſband and wife, patrons of a church in right of the 
wife, confirm a leaſe made by the patron, yet this ſhall not bind the 
preſentee of the wife, if ſhe ſurvives her huſband, nor her heirs, 
nor their preſentees, after her death; becauſe the deed was void 
quoad the wife, being a feme covert, and the huſband had nothing 
but in her right, which died with him. 

Though he who confirms as patron hath a fee-ſimple of the 
advowſon in him, yet if, before he confirms, he hath granted 
away the next avoidance, his confirmation of the preſentee's keafe 
will not be good to bind the preſentee of the grantee of the next 
avoidance, unleſs ſuch grantee doth alſo confirm; and if the pre- 
ſentee of him that hath the next turn doth enter and avoid ſuch 
leaſe (as he well may) and then dies, and the patron of the fee 
preſents a new incumbent, who is admitted, inſtituted, and induct- 
ed, this new incumbent ſhall hold the benefice diſcharged of the 
leaſe, as his predeceſſor ſhould have done, though he came in by 
the preſentation and admiſſion of the patron and ordinary, who 
confirmed the leaſe. So, if the biſhop were patron in right of his 
biſhoprick, and after ſuch leaſe made by the parſon, the biſhop, 
dean, and chapter had granted the next avoidance to another, and 
then after they had all confirmed the leaſez yet upon the incum- 
bent's death, if the grantee of the next avoidance preſents, and the 
clerk is admitted, inſtituted, and inducted, and avoids the leaſe, it 
ſhall never take place againſt any ſubſequent incumbent, 9 
he come in by the ſame patron who confirmed ſuch leaſe. The 
reaſon of theſe caſes is, becauſe the grantee of the next-avoidance, 
and his preſentee, come in by title paramount the making or per- 
ſetting of ſuch leaſe z and the preſentee, or parſon, having the 
whole fee in him, when he had once defeated the leaſe, it ſhall 
never aſter revive or take place againſt any ſubſequent incumbent, 
And though Littleton ſeems to be of opinion, that the parſon hath 
not the right of the ſee- ſimple in him, yet he explains himſelf to 
mean as to the bringing of a writ of right; for otherwiſe it 1s the act 
of the parſon which charges or gives, and the patron and ordinary 
only aſſent, and then the leaſe being avoided by him who hath the 
tee-ſimple of that land which was ſo leaſed, it can never after be ſet 
up again, being totally defeated by his title paramount. Another 
realon may be, that having granted the next avoidance before ſuch 
icafe made or perfected, the grantee is now become the preſent 
patron, and ought to concur in all acts whereby the poſſeſſion 
is to be charged : for as before ſuch grant, the patron's con; 
lirmation, who had the whole fee in him, would have been ſulli: 
cient; ſo now, having granted away part of that fee, the grantee 
ought to join likewiſe, ſo that the confirmation may be by all who 
have any intereſt in the parſonage, as well thoſe who have the 
preſent and poſleſhonary intereſt, as thoſe who have the future 
and reverſionary intereſt ; ſince otherwiſe the confirmation is not 
—_— and the leaſe is then liable to avoidance for want 
t.creol, : | 

If a church be full of a parſon, and after another be made par- 
fon and inducted, and he make a leaſe for Jcars, which r con- 
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firmed by the patron and ordinary, yet the leaſe is void; becauſe 
he who made it was not parſon, the church being full before. 

» DO, if a church be void, and one enter and occupy of his own 
wrong, without any preſentation or inſtitution, and occupy as 
parſon, and make a leaſe for years, which is confirmed by the 
patron and ordinary; yet this is void, becauſe the leſſor was no 
incumbent; for none can be parſon or incumbent without preſenta- 
tion or collation. So, a leaſe by a parſon, vicar, prebendary, Sc. 
before induction or inſtalment, though confirmed, ſhall not bind 
the ſucceſſor, becauſe till then they have nothing in the temporal 
poſſeſſions. 

But if a church be void, and one preſent by uſurpation, and the 
incumbent of the uſurper, after admiſſion, inſtitution, and indue- 
tion, make a leaſe for years, which is confirmed by the uſurper as 
patron, and by the ordinary, and after, in a quare impedit, the true 
patron recover, and remove the incumbent; yet it ſeems the leaſe 
ſhall ſtand, becauſe there was a patron de fas, who made and 


confirmed ſuch leaſe; and the parſon coming in by all the ſo- 


lemnities of law when the church was void, the people could take 
notice of no other, and therefore all acts done by him, and legally 
confirmed, are good. But Kolle cites this caſe, that the ſucceſſor 
of the rightful patron, after recovery, ſhall avoid ſuch leaſe, be- 
cauſe it was not made or confirmed by a rightful parſon or patron 
ideo quere ? 
King Ed. 6. being patron of a church full of an incumbent, by 
his letters patent grants the advowſon to the biſhop of Coventry 
and Liichſield aud his ſucceſſors, and grants that, after the avoid- 
ance of the church by death, reſignation, or otherwiſe, the ſaid 
biſhop, and his ſucceſſors, ſhould hold the ſaid church in proprics 
v/us ; the biſhop after, by indenture, makes a leaſe for forty years, 
to begin at ſuch a time as the ſaid parſonage ſhould come to the 
hands of him, or his ſucceſſors, by death, reſignation, or otherwiſe ; 
and this is confirmed by the dean and chapter; the biſhop dies; 
then the incumbent dies; and the ſucceſſor of the biſhop enters, 
and makes a leaſe for twenty-one years, &c. And by the juſtices 
Jt was held, that the firſt leaſe was abſolutely void; for the leſſor 
had nothing in the parſonage impropriate during the life of the 
incumbent, and he ſurvived the leflor, and therefore he could 
never take effect: and it could not be good by eſtoppel ; becaule 
the truth of the caſe appeared in the indenture of leaſe itſelf, that 
he had nothing during the incumbent's life. This caſe further 
proves, that the whole fee is in the preſent incumbent z and, as in 
the caſes before-mentioned, the avoidance of a leaſe by the preſent 
incumbent ſhall be an avoidance of it for ever ; ſo in this caſe, for 
_ of the preſent incumbent's joining, the leaſe ſhall never 
ariſe, 


4- At what Time ſuch Confirmation is to be made, 


As to the time of confirmation, generally ſpeaking, it is not 


material, whether it be before or after the making of the ers 
| | | whic 


at a 
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which is to be ſo confirmed, ſo it be made in the lifetime of the 
parties who make the leaſe ; for the confirmation is but an aſſent 
or agreement by deed to the making ſuch leaſe or grant, and not 
a confirmation of the eſtate itſelf, as will appear more fully by the 
following caſes and diverſities. 

If a difleiſor makes a charter of feoffment to A. with a letter of 
attorney to deliver ſeiſin, and, before ſeiſin given, the diſſeiſee con- 
firms the eſtate of A., or the deed made to A., this is clearly void, 
though livery be made after ; for this muſt enure as a confirma- 


tion of the eſtate, which cannot be good before the eſtate paſſed, 


as before livery it did not. But if a biſhop had made a charter 
of feoffment before the ſtatutes with a letter of attorney, and the 
dean and chapter, before livery, confirm the deed, this is a good 
confirmation, and livery made after is ſufficient, So, if the biſhop 
had granted a reverſion, the dean and chapter might confirm the 
deed or grant before attorument. 

So, if a biſhop at the common law had granted lands by deed 
to the king, and, before enrolment, the dean and chapter, by their 
deed, confirm the deed of the biſhop, and after the deed of the 
biſhop is enrolled, this is a good grant and confirmation; becauſe, 
as to the biſhop, it was a perfect deed, and therefore capable of 
being confirmed; though to enable the king to take, there wanted 
enrolment, which might be at any time after. The ſame law, if 
the biſhop had made a leaſe for years to the king, confirmation of 
the leaſe before enrolment would be good. 7 

So, if the patron and ordinary had by deed given licence to the 
parſon to grant a rent-charge out of the glebe, and the parſon had 
granted it accordingly, this was good, and ſhould bind the ſuc- 
ceſſor, though it was not a confirmation ſubſequent, but a li- 
cence precedent. 

So, if a biſhop makes a leaſe for years at this day, which needs 
confirmation; and the leaſe is made on the ſecond of May, and 
confirmed on the firſt of May, this is a good leaſe, by Catlin and 
Southeet ; but Wray objected, that a leaſe cannot be confirmed 
before it be made; to which they replied, that the aſſent before 
was a good confirmation of the leaſe made after, 

So, where a biſhop made a leaſe the ſecond of May, which was 
confirmed the third of May, and ſealed the fourth of May; this 
was held a good confirmation. 

So, where the deed of confirmation bore date before the deed 
confirmed, but by agreement the deed confirmed was firſt deliver- 
ed, the confirmation was held good; for a confirmation is but a 
mere aſſent by deed to the grant, and therefore may be either be- 
fore or after the grant or leaſe itſelf, or at the time of the leaſe or 
grant; as, if a parſon makes a leaſe, with the aſſent of the patron 
and ordinary, this is a good confirmation ; and ſo where the dean 
— — are to conſirm likewiſe, if their reſpective ſeals are 

xed. 

And yet it hath been holden on the contrary; that if a confirm- 


ation be made and delivered before the grant or leaſe to be con- 
I 2 firmed, 
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firmed, that this is not a good confirmation; and though, after the 
grant or leaſe, the deed of confirmation be delivered again, yet 
that will not make it good, for that it was a deed by the firſt de- 
livery ; and the ſecond delivery will not make it good as an aſſent, 
becauſe the afſent ought to be by deed, and the firſt delivery was 
void, But that confirmation may be made before the grant or 
leaſe be confirmed, the other caſes are expreſs, and the reaſon of 
the thing ſeems likewiſe to make for it z for the confirmation being 
nothing but an aſſent or agreement that the biſhop or parſon 
may make ſuch leaſe, &c, when this aſſent appears under ſeal, and 
a leaſe, &c. made purſuant to it, there can be no reaſon to impeach 
the leaſe after, which has all the ſanction that the law requites 
viz. the concurrence and aſſent of the perſons appointed by law 
to that purpoſe, and before or after are only circumitances of time, 
which ſeem not material when the aſſent, which is the ſubſtance, 
ſufficiently appears. 
Moor, 66. Therefore, if a biſhop makes a leaſe for twenty-one years ac- 
pl. 180. eording to the ſtatutes, and after makes a concurrent leale for 
years of the ſame land to another, and after, before any confirma- 
tion of the ſecond leaſe, the biſhop makes another concurrent leaſe 
to a third perſon, which is immediately confirmed, and aſter the 
ſecond leaſe is confirmed alſo ; in this caſe the ſecond leaſe ſhall be 
good and effectual by the confirmation, although the laſt leaſe was 
confirmed before it, becauſe the confirmation adds nothing to it, 
nor conveys any intereſt, but only makes it more perdurable and 
| effectual. 
— 1. And upon this reaſon it hath been adjudged, that leaſes made 
ess before 13 Eliz. c. 10. for more years than are allowed thereby, 
Cro Elia. 18. being confirmed after the ſaid ſtatute, are good, and ſhall bind 
Higgins v. the ſucceſſor; for the confirmation is only an aſſent, and when it 
— 38. is made relates to the making of the leaſe, which being before the 
Cro. Jac. 53. ſtatute, remains at common law, and, by conſequence, binds the 
ſucceſſor : alſo, ſuch confirmations being only to perfect leaſes 
made before that ſtatute, are not within the intent thereof, 
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bl Cro. Eliz. So, where an archdeacon, impropriator of a parſonage, 12 Kix. 
| } 43% , let yore of his glebe for fifty years, and the biſhop, patron of the 
} 8 * archdeaconry, and the dean and chapter, 15 Elia. confirmed the 


Sir Edward leaſe, and then the archdeacon died; it was held, 1. That the 
Denny and ſtatute 1 #/iz. c. 19. extended only to the immediate poſſeſſions of 
the biſhoprick, and here the land let was not any part of the poſ- 

ſeſſions of the biſhoprick, but of the archdeaconry ; and the con- 
firmation, though it is neceſſary, yet at moſt jt amounts only to an 

| aſſent, and the intereſt paſſes from the archdeacon and not from 
4 the biſhop.” But if the biſhop had been diſſeiſed of any of the poſ- 
4 ſeſſions of the biſhoprick, and after had confirmed the land to the 
diſſciſor, this would not bind his ſucceſſors, becauſe here the con- 

firmation paſſed an intereſt, and without ſuch confirmation the 

biſhop himſelf might have entered and reſtored the poſſeſſion, and 

no act of his ſingly can bind his ſucceſlor, 2. It was adjudged 
that this conſicmation, though after 1 3 Elix. c. 10, ſhould bind the 
e - | archdeacon's 
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archdeacon's ſucceſſor, becauſe the leaſe to which it relates was ; 
made before the ſtatute, and that ſtatute reſtrains only from 
alienating, not from confirming. 

But if a biſhop, parſon, or any other ſole eccleſiaſtical corpora- Co. Lit. 
tion, makes a leaſe for years, which needs confirmation, this con- 327: 
firmation ought to be made in the life and during the incumbency p,,.. 118. 
of the leſſor; for after his death, reſignation, deprivation, or other 4 Leon. 78. 
amotion, the leaſe is become void for want of confirmation; and —— * 
then confirmation made after cannot revive it, though it be made —— is 
in the vacation before any ſucceſſor comes in. held by Cleach. 

But if a parſon makes a leaſe for years, whic Nis not confirmed 5 Co. 15. 
by the biſhop or patron then in being, but by the ſucceeding biſhop J . 
and ſucceeding patron, this is a good leaſe, and ſhall bind the ſuc- —_ 
ceſſor, becauſe the leaſe was abſolutely good againſt the parſon 
himſelf who made it, and the confirmation was only neceſſary to 
make it binding on the ſucceſſor; and in this caſe, the leaſe being 
duly confirmed during the incumbency, had all the ſanction the 
law requires; for there is no prefixed time for the confirmation 
of ſuch leaſes, ſo it be made during the life and incumbency of 
the leſſor. 


5, How far a Regard is to be had to the true naming of the 
Corporation or Perſons who confirm. 


Herein we ſhall only obſerve, that corporations aggregate, as Bro. dt. 
dean and chapter, mayor and commonalty, warden and fellows, EY 
&c. may make or confirm leaſes, without expreſſing either the * 
chriſtian or ſurname of the dean, mayor, warden, c. becauſe 
in their politick capacity, as a corporation aggregate, they con- In. 40 
tinue always the ſame, and are ſaid never to die: but in leaſes or me 
confirmations by a biſhop, dean, mayor, c. or other ſole corpora- 
tion, both their chriſtian and ſurname, or at leaſt their chriſtian 
name, ought to be expreſſed, becauſe they are ſubject to death 
and ſucceſſion, c. and therefore muſt be particularly named 
to = whoſe leaſe, &c. it was; and ſo ſome hold too in the firſt 
caſe, 


(H) Of void or voidable Leaſes by Eccleſiaſtical 
Perſons : And herein, 


1. Againſt whom Leaſes not purſuant to the Statutes, or other- 
wiſe defective, are void or only voidable. 


H ERE it is to be obſerved, ,that if 2 biſhop grants the next Cro. Ellz. 
4 


avoidance of a church, which is not warranted by 1 Kl. 37 
E 2 , a 4 bo nd. 241. 
519. becauſe it is a thing which lies _ in grant, out of which 8. 119. 
no rent can be reſerved; or makes a leaſe of the advowſon of a 3 Co+ 59+ 
church; or grants an annuity out of the poſſeſſions of his biſhop- = 22 
rick; or makes a leaſe of tithes for three lives, or a leaſe of any 2 Brawnl. 
other of his poſſeſſions, not purſuant to all or any of the eight _ * 
rules before- mentioned; yet in none of theſe caſes is ſuch leaſe or ons bas: 


I 3 grant 
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grant void or voidable by the biſhop himſelf who made it, but re- 


mains good againſt him during ſuch time as he continues biſhop, 


But as to the ſucceſſors of the biſhop, ſuch leaſes or grants are 
void or voidable, as the caſe happens to be, as will appear here. 


after. And the reaſon ſuch leaſes or grants are good againſt the 
biſhop himſelf, who made them, is, becauſe they were ſo at the 
common law, and the ſtatutes were made only for the benefit of 


the ſucceſſors, that they ſhould not be bound by thoſe acts of their 


gat which might turn to their prejudice and diſadvantage; 
ut not to give the biſhop himſelf power to avoid or derogate from 
his own acts, which would be againſt all rules both of law and 
equity, and therefore was not within the meaning of the faid 
ſtatutes; for then he would be empowered by act of parliament 
to do wrong to other perſons, which it cannot be preſumed the 
parliament intended to allow. | 

So, where a biſhop, by deed enrolled, gave lands to the 
queen, without the conſent of the dean and chapter, yet it was 
held, that this was good againſt the biſhop himſelf who made 
ſuch gift. 

So, for the reaſons before-mentioned, though the 13 Eliz. c. 10. 
ſays, that all leaſes, gifts, grants, &c. made by any perſons or 
corporations therein mentioned, contrary to the tenor of that act, 
ſhall be utterly void and of none effect to all intents, conſtructions, 
and purpoſes ; yet it hath been adjudged, that a leaſe made by a 
dean and chapter againſt the ſaid ſtatute ſhall not be avoided, nor 
any covenants therein contained, during the life and continuance 
of the dean that made the leaſe; ſo that if they have made a leaſe 
for years of any of their poſſeſſions, and before the expiration 
thereof made a concurrent leaſe alſo for the ſame lands, and then 
make a third leaſe for lives, with expreſs covenant, that the grantee 
for lives ſhall enjoy the land againſt the ſecond or concurrent 
leaſe; and grantee for lives being in poſſeſſion is evicted, and 
brings covenant againſt the dean and chapter ; in this caſe, though 
the leaſe for lives be void by the 13 Eliz. c. 10. yet it was agreed 
by the juſtices, that becauſe the dean who made the leaſe for three 
lives was living, and continued dean at the time of the eviction, 
the leaſe was not void, and, by conſequence, an action was well 
maintainable againſt the dean for breach of the covenant therein 
contained, 

So, where a maſter and fellows of a college, by deed enrolled, 
made a leaſe for years, not warranted by that ſtatute, and after- 
wards ſuffered a fine, and five years to paſs without claim; 
though this was void againſt the ſucceeding maſter, yet by con- 
ſtruction the leaſe and fine were held good againſt the college, 
(though it be a corporation aggregate that never dies,) during the 
life of the maſter, who was party to the leaſe, and made no 
claim; becauſe he was the head and principal part of the cor- 
poration. 

So, if a dean, arclfdeacon, prebendary, parfon, or other ſole 
corporation, make leaſes of their ſole poſſeſſions, not warranted 


by the ſaid ſtatutes, yet they ſhall bind themſelves during their 
5 / hole 
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whole time, becauſe the ſtatutes were made to provide chiefly for 
the benefit of the ſucceſſors, and not to relieve the parties them- 
ſelves againſt their own acts or grants; though it was held by 
Pepham, that if a parſon made a leaſe without reſerving any rent, 
that this ſhould not bind even himſelf ; but guere? 

But where there is a chapter that hath no dean, as the chapter 
of the collegiate church of Southewell, there, grants or leaſes made 
by them contrary to 13 £/iz. c. 10. are void ab initio againſt them- 
ſelves: and ſo, of leaſes or grants by any other corporation aggre- 
gate, who have no head or principal perſon ; for they mult be either 
yoid ab initio, or good for ever, becauſe they continue always the 
ſame, and one has no ſuperiority or power more than another : 
but in caſe of a dean and chapter, maſter and fellows, &c. though 
they are a corporation aggregate, and never die, yet leaſes or grants 
made by them, contrary to the ſaid ſtatutes, ſhall bind during the 
time of the dean, maſter, &c. who was party thereto, becauſe ſuch 
dean, maſter, c. who are the head of the corporation, are ſubject 
to death and ſucceſſion, as other ſole corporations, and — 
ſhall have no aid from the ſtatute to avoid their own leaſes; but 
only their ſucceſſors, for whoſe benefit the ſtatute was made, to- 
gether with the chapter. But if the dean and chapter, maſter 
and fellows, Sc. were all equally ſeiſed, and the dean and maſter 
ſolely ſhould make a leaſe, though it were in all reſpects warranted 
by the ſtatutes, yet this leaſe ſeems void ab initio at common law, 
becauſe the dean, maſter, &c. had no ſole ſeiſin whereof to make 
any leaſe at all; but the chapter in the one caſe, and fellows in 
the other, having an equal eſtate and intereſt, ought to have joined 
in ſuch leaſe or grant, and for want of their joining, ſuch leaſe or 
grant ſeems void at common law, as it would be for a miſnomer, 
&c, and then the leſſee cannot hold it againſt the dean and chap- 
ter, if they ſeek to avoid it. 

As leaſes and grants, not warranted by the ſtatutes, are not 
void againſt the leſſors and grantors themſelves, ſo neither are 
leaſes or grants made without due confirmation, where confirma- 
tion is neceſſary, but only by the grantor's death or amotion. 
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Dyer, 239. 


If a biſhop makes a defective or voidable leaſe or grant, not 7 Co. 7. 


only the ſucceſſor, but alſo the king, when the temporalties come 


The Earl of 
Bedford: 


into his hands, may take advantage thereof, by avoiding it during . 


the vacancy of the biſhoprick, in privity and right of the biſhop. 
But this ſhall it ſo abſolutely avoid the leaſe, but that the ſuc- 
ceeding biſhop may make the ſame either good or void, at his 
election, as to himſelf; and this either expreſsly, as by actual 
agreement to the leaſe or grant of his predeceſſor z or implicitly, as 
by acceptance of rent incurred after the death of his predeceflor ; 
or doing any other acts, which amount to an agreement in law. 
An. therefore this differs from the caſes before put, where avoid- 
ance of a leaſe by a parſon ſhall avoid it, not only for his own 
time, but alſo againſt all his ſucceſſors; ſo that they can never 
after ſet it up again, or aſſitm it by any act of theirs whatſoever : 
for the parſon hath the whole fee-fimple in him as much as any 
of his ſucceſſors can ever have; and therefore when he once 
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avoids the leaſe, as to the whole fee-ſimple which he hath, he 
avoids it for ever, ſo that it can never after revive ; but the king 
hath not the fee-ſimple in the temporalties, but only the cuſtody 
or guardianſhip of them during the vacation of the biſhoprick, 
which is but a temporary and qualified intereſt ; and therefore 
what he does ſhall not be binding on the ſucceſſor. But if the 
ſucceſſor himſelf avoids ſuch leaſe or grant, then it is the ſame 
with the other caſe, and no ſucceeding biſhop after can revive or 
ſct it up again, becauſe it was avoided by one who had the whole 
fec- ſimple and eſtate in him. | 
But here a difference is to be obſerved betwixt ſuch leaſes as 
are actually void by the death, &c., of the leſſor, and ſuch as are 
only voidable. And here again we mult diſtinguiſn; 1. Between 
the perſon leaſing. 2. Betwecii the things leaſed, and the leaſes 
themſelves. And becauſe the common law, with reſpect to theſe 
diſtinctions, holds good ſtill, where the ſeveral ſtatutes before- 
mentioned are not purſued, we ſhall confider how the common 
law ſtood in theſe particulars, which, together with the reaſons 
thereof, will ſhew how the law is at this day upon the ſtatutes. 
The firſt diſtinCtion to be obſerved is between the perſons leaſ- 
ing; that is, between ſuch ſole corporations as had the whole fee- 
ſimple abſolutely in them, as biſhops, abbots, &'c., and ſuch ſole 
corporations as were looked upon only to have a qualified fee- 
ſimple, as parſons, vicars, prebendaries, provoſts in cathedral 
churches, and others who were preſentative or collative, and not 
elective. 
Bro, tit. As to leaſes by parſons, vicars, &c., if by the common law any 
1 of theſe had made a leaſe for years of any of the poſſeſſions ot 
a1. Con. their church, without confirmation of patron and ordinary, &c., 
firmation, ſuch leaſes by their death, or other avoidance, had become abſo- 
Dean. 20. lutely void without entry or other ceremony, ſo as no acceptance 
tit. Leaſes, of the rent, or other act done by the ſucceſſor, could affirm or 
18, 19. 32, make them good or binding over againſt themſelves. But leaſes 
1 1 for years by biſhops, abbots, c., though without confirmation of 
Plow. 264. the dean and chapter, or aſſent of the convent, were not abſolutely 
Cro. Eliz. determined by their death, &c., but continued good till ſome act 
_— Do done by the ſucceſſor to avoid them: for they have, and always 
were allowed to have, the whole fee- ſimple and inheritance of 


46. 2 Jt» R f 
8 Lit. 4%, their poſſeſſions in themſelves; and therefore, before the third 
6 Co. 8.7 Nouncil of Nice, anno 710, might by their ſole alienation, without 


Hetl. 88. the confirmation of the dean and chapter, have bound their ſuc- 
Roll. Abr> ceſſor for ever: and though by that council ſuch alienations are 
— Fong reſtrained, as hurtful and injutious to the church, and the con- 
Bridgm. 94. firmation of the dean and chapter made neceſſary; yet this is only 
9 _ 15 gucad binding the ſucceſſor; for the fee-ſimple continues till in 
1 Keb. 325, them; and therefore leaſes for years made by them ſubſiſt #fter 
their death or removal, as they would do, if they had been made 
by a tenant in fee of any lay poſſeſſions, till the ſucceſſor comes to 
avoid them by aid of the canous made at that council, which have 


received a ſanction from our law; 


a Go, 
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So, it was in caſe of abbots, priors, or deans, &c., where they Nu the au- 
were ſole ſeiſed ; if they had made a leaſe for years of any of torte 
their poſſeſſions, this had not abſolutely determined by their death, Jupra. 
D., becauſe they had the whole fee- ſimple in them; and there- 
fore ſuch leaſes continued good till the ſucceſſor came to avoid 
them, for want of confirmation of the perſons ſubſtituted by law 
for that purpoſe. | 

Therefore, where a prebendary made a concurrent leaſe for years Hard. 156. 
of tithes, rendering the ancient rent, without confirmation of the = John 
dean and chapter, it ſeems to be allowed, that this was not abſo- — 22 
lutely void by his death, c., but only voidable; and then acceptance Sir Henry 
of the rent by the ſucceſſor would make it good during his time: Herbert. 
for leaſes not warranted by thoſe ſtatutes remain at common law, 
which makes them only voidable, not actually void upon the death, 

Sc. of the perſon who makes them. 

The ſecond diſtinction to be obſerved is, between the things 
leaſed and the leaſes themſelves. 

It has been before obſerved, that leaſes for years by parſons and 7Yide the 
vicars determine abſolutely by their death, without entry, or other dra. 
ceremony; but if they make a leaſe for life or lives, and die, or 
are removed, yet the leaſe continues good till ſome act done b 
the ſucceſſor to avoid it: the reaſonggp becauſe ſuch leaſe for life 
or lives being an eſtate of freehold, could not paſs without the c 
ſolemnity of livery and ſeiſin; and therefore to defeat that, there 
muſt be an act of equal notoriety, viz. the entry of the ſucceflor ; 
and by conſequence, if the ſucceſſor before ſuch entry accepts the 
rent, or does any other act ſignifying his conſent to ſuch leaſe, this 
affirms the ſame during his time, ſo as he can never after avoid it, 
becauſe it was only voidable, not actually void by the leſſor's death, 

Sci and, conſequently, capable of an afhrmance, And the law is 
the ſame at this day, as to things which lie in livery. 

But as to things which lie in grant or prender, there ſeems a Cro. Jac. 
diverſity between the common law and the law as it ſtands at this 173. Comp. 
day upon the before-mentioned ſtatutes : for if a biſhop makes a — 
leaſe for lives of a portion of tithes, or other things not manur- Palm. 175. 
able, reſerving the ancient rent, and dies, &c., and his ſucceſſor Deeg. 134 
accepts the rent, yet this acceptance ſhall not bind him, becauſe 30 ;. 
the leaſe was abſolutely void by the biſhop's death, &c., who made Leafes, 41. 
it without entry, or other ceremony. And the reaſon of its being 
lo abſolutely void is, becauſe the things leaſed lying only in grant 
or prender, no rent could be thereout reſerved, recoverable by the 
ſucceſſor; for diſtrain he could not, becauſe there was nothing 
wherein a diſtreſs might be taken; and an action of debt would 
not he (a), becauſe the leaſe being for lives, no action of debt was I (a) But by 
maintainable till after the lives ended; and therefore fince his 5 Ge» 3- 
acceptance of the rent due at one day will not enable him to ſue 8 —— 
for it, if afterwards denied, he ſhall not be bound by ſuch accept- upon fuch 
ance. But if the tithes, or other things lying in grant, had been lee foc 
let for years, there, the ſuccefſor's acceptance of the rent would _ 
have bound him during his time, becauſe, then, he might have an 
action of debt for any arrears that ſhould incur after. And this 
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conſtruction ſeems to ariſe wholly from the ſtatutes before- men- 
tioned, which as appears before, were made wholly to provide for 
the ſucceſſor, that he might not be impoveriſhed or prejudiced by 
the acts of his predeceſſor : for at common law all leaſes for lives 
or years, as well of things which lay in grant as of things which 
lay in livery, were only voidable after the biſhop's death, &c., not 
actually void : and herein the law at this day, as to biſhops, ap. 
pears to be the reverſe of the common law as to parſons, vicars, 
Dec., for as their leaſes for years were abſolutely void by their 
death, &c., but their leaſes for life or lives only voidable ; ſo here 
the biſhops' leaſes for lives are abſolutely void by their death, &c,, 
whereas their leaſes for years are only voidable by their ſucceſſor: 
but guere, whether the common law made any ſuch diſtinction as 
to things in livery and things in grant, either in caſe of biſhops, 
or parſons, vicars, &c.? for the only diſtinction taken notice of in 
the books is, between biſhops, &c., who had the whole fee abſo- 
lutely in them, and parſons, vicars, &c., who had only a qualified 
fee; and between leaſes for years by parſons, vicars, &c., and 
leaſes for life or lives made by them. But it ſeems clear, that if 
the law be ſo at this day as to biſhops, when they make leaſes of 
things in grant, ſo it is as to all other eccleſiaſtical perſons (except 
parſons, vicars, &c.), within the ſtatutes before-mentioned, that 
leaſes for lives of things in grant determine abſolutely by their 
death, for the reaſons before given ; but leaſes for years of ſuch 
things in grant are only voidable by the ſucceſſor, not abſolutely 
void. But as to parſons, vicars, &c., leaſes for years made by 
them, whether of things in livery or things in grant, determine ab- 
ſolutely by their death, if not duly confirmed, or the ſtatutes not 
purſued, becauſe then they remain at common law, where their 
death or other amotion was an abſolute determination of all leaſes 
for years in general made by thera, and conſequently, of leaſes for 
years of things in grant, as well as others. And this diſtinction in 
the principal caſe between leaſes for lives of things in grant, and 
leaſes for years thereof, by biſhops and other eccleſiaſtical perſons 
within the ſaid ſtatutes (except parſons, vicars, &c.), that in the one 
caſe, they are abſolutely void by the death, &c., of the leſſor, and in 
the other, only voidable, ſeems to be a reaſonable diſtinction, and to 
reconcile all the books, which make it a great queſtion, if leaſes in 


general by biſhops, &c., not purſuant to the ſaid ſtatutes, are abſo- 


lutely void by the death, &c. of the leſſor, or only voidable. For 
if leaſes for years by them of things which lie in grant are only 
yoidable, and not actually void, becauſe the ſucteſſor is not wi 

out ſome remedy for the rent, and therefore may adhere to that, 
if he pleaſes, and affirm the leaſe for his time; much leſs are 
leaſes for years or lives of things which lie in livery (though the 
ſtatutes are not purſued), abſolutely void by the death, &c. of the 
leſſor, ſince in ſuch caſes the ſucceſſor has as full and ample remedy 
for the rent by diſtreſs or otherwiſe, as he would have had if all 
the circumſtances required by the ſtatutes had been purſued ; and 
then quilibet poteſt renunciare juri pro ſe introdufs ; and if the ſuc- 


ceſſor thinks fit to waive the defect of ſuch cixcumſtances, on 
abide 
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© abide by the leaſe, it would be unreaſonable, and againſt the intent 
of the ſtatutes, to put it out of his power ſo to do, by making the 
leaſe actually void, ſo as no acceptance of the rent, or other act 
done by him, could affirm it. But where his acceptance of the 
rent at one day will not help him to any remedy for it the next, 
there, it would be unreaſonable that ſuch an unwary act ſhould 
{trip him of the benefit intended for him by the ſaid ſtatute, and 
where he had no remedy for the rent, ſhould have none for the 
land neither, and would totally fruſtrate the deſign and intent of 
the act, and tend to the impoveriſhment of moſt ſucceſſors to 
eccleſiaſtical perſons. 

But this acceptance of rent (a), which ſhall affirm a voidable leaſe, 
muſt be by him who is perfect ſucceſſor : therefore, where the 
ſucceſſor of a biſhop, before he had a reſtitution of the temporal- 
tics out of the king, accepted the rent reſerved by his predeceſſor 
upon a voidable leaſe, it was held, that notwithſtanding this 
acceptance, he might well enter and avoid the leaſe ; becauſe be- 
fore ſuch reſtitution he was not perfect ſucceſſor ; and then ſuch 
acceptance of the rent ſhall not bind him, any more than if he 
had been a perfect ſtranger, 


not a ſufficient confirmation of a leaſe. It cannot be a confirmation, unlefs done with a knowledge of 
the title at the time; or, unleſs the remainder-man lies by, and ſuffers the tenant to lay out his money 
in improvements, in confidence of continuing tenant, Per Lord Mansfield, Cowp. 483.] 


So, where a maſter of a college, or head of any corporation ag-, 11 Co. 79, 


pregate, accepts rent upon a voidable leaſe made by his predeceſ- 
for, and the reſt of the corporation, without authority in writing 
from the corporation to accept the ſame, this acceptance ſhall not 
aſſirm the leaſe during the life or continuance of ſuch maſter or 
head who ſo accepted it; for the right being as much in the 
fellows, or other members of the college, as in the maſter, &c. 
himſelf, he cannot by any act of his own conclude or bind them 
from their entry upon any voidable leaſe. Beſides, he himſelf, in 


their right, may enter to avoid ſuch leaſe, notwithſtanding his own 


acceptance of the rent, 

If a biſhop's bailiff, of his own head, and without any order from 
the biſhop, receives rent upon a voidable leaſe made by the pre- 
deceſſor of the biſhop, this ſhall not bind the biſhop. But where 
a biſhop made a leaſe for lives of certain lands, parcel of the manor 
of A., reſerving rent, but not in all things purſuant to the ſtatutes, 
and by conſequence, voidable by the ſuccetlor, and then the biſhop 
died, and another was made, and the bailiff of the manor came to 
him, and ſhewed him in general, that there were certain rents in 
arrrcar of the ſaid manor, and thereupon the biſhop commanded 
him to receive the ſaid rents, which he did accordingly, and, 
amongſt the reſt, the rent upon the ſaid voidable leaſe, and after 
paid all the ſaid rents to the biſhop, without giving him notice 
N of that rent; this acceptance fhall bind the biſhop, 

cauſe he ought to take notice what leaſes are made by his pre- 
deceſſor, and what rent he himſelf received; for, if he had no 
utle, he ought not to have receiyed the rent at all; if he had, he 

mu 
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mult be ſuppoſed to know it; and then his acceptance of the ren 
ſhews his aſſent to the leaſe upon which it was reſerved. 

Alſo, it is to be obſerved, that ſo far as the Jeſſor is bound by 
any void or voidable leaſes, ſo far alſo the leſſee, his executors or 
aſſigns, whichſoever of them have the intereſt, are bound thereby, 
and no further : therefore, when the leaſe is not void without 
entry, if rent be in arrear after the death of the predeceffor, the 
ſucceſſor hath remedy to recover ſuch arrears, if he chuſes to affirm 
the leaſe ; but if the leaſe be abſolutely void, the ſucceſſor hath no 
remedy at law for any rent incurred after the death of his pre 
deceſſor. 

So, the leſſee of a voidable leaſe, after the death of the leſſor, 
may maintain an action of treſpaſs againſt any ſtranger, who ſhall 
enter or do any other act of treſpaſs upon the land before the leaſe 
be actually avoided, 


2. By what Means and in what Caſes ſuch voidable Leaſes may 
be made good. 


This in a great meaſure has been explained under the foregoing 
diviſion : it remains only to ſhew, that, beſides acceptance of the 
rent, there are other ways by which ſuch voidable leaſes may be 
affirmed ; as, by diſtraining for rent due at the death of the pre- 
deceſſor; or by bringing an action of waſte againſt the leſſee ; or, 
in caſe the leaſe be for life or lives, by bringing an aſſiſe for the 
rent due after the death of the os br or acceptance of 
fealty from the leſſee ; all theſe amount to an affirmance of ſuch 
voidable leaſes, and make them good againſt the perſon who ſo 
affirms them, for his own time; becauſe theſe acts ſhew a ſuſſi- 
cient intent in the ſucceſſor to continue and acquieſce in the leaſes 
made by his predeceſſor. 


3- The Manner of avoiding ſuch Leaſes as are only voidable. 


This may be done either by entry, where the leaſe is of things 
corporeal'and manurable ; or by claim, where the leaſe is of things 
incorporeal : as, where a leaſe for years is made, rendering rent, 
upon condition to be void for non-payment ; this leaſe ſhall not be 
void without a demand made of the rent : for if it were otherwiſe, 
it would be in the power of the lefſee to make the leaſe void at 


any rent day he thought fit, and ſo to add the wrong of making the 


leaſe void to that of non-payment of the rent. 

And where an entry is to be made, this may be done cither by 
the bailiff of the party that would enter, or by other perſons de- 
puted for that purpoſe : but a bailiff, merely in virtue of his office, 
cannot make an entry for his maſter without ſpecial warrant, be- 
cauſe his office is to manage his maſter's lands, and to take the pro- 
fits thereof to his maſter's uſe; but to gain new lands, which the 
maſter had not before, does not belong to his office as bailiff. 
Beſides, an entry being a thing which the maſter may or may not 


make, his bailift ſhall not determine his election therein. 
Where 
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Where a corporation aggregate have title of entry to avoid a Roll. Abe. 


leaſe, they cannot command their bailiff to enter, unleſs it be by 


. 2 2 vu 
deed ; for their parol command in ſuch caſe is void, and the entry Syms. 
tit. Corpo- 
ration, 9. 
6 Co. 38. 
4 Co. 119. 


thereupon tortious, becauſe as a body politick they are inviſible, 
and incapable of acts as natural perſons are: but yet, per curiam, 
if one diſtrains as bailiff to a corporation, though in truth he be 
not bailiff, yet he may make conuſance as ſuch, and if the corpora- 
tion agree thereto, it is good without deed, becauſe the command 
he had in ſuch caſe is not traverſable. 


14. b. 
mper v. 


Bro 


But a biſhop may by parol command his ſeryant to demand a 4 Leon. 181, 


rent or make an entry, and this is good ; becauſe as a ſole corpora- 
tion he is capable of the ſame acts as all natural perſons are. 


Wood v. 
Chiver. 


A dean and chapter made a leaſe for years, rendering rent, but Cro. Elie, 


for default of payment the leaſe to be void; the rent was in ar- 


167. 


2 Leon. 97. 


rear, and not paid: then they made a new leaſe to another perſon, Willis v. 
and affixed their ſeal to it in the chapter- houſe, before any entry Jermia. 


made upon the firſt leſſee, and at the ſame time made a letter of 
attorney to one to enter and make delivery of this leaſe upon 
the land, who accordingly did it. It was objected, that this ſe- 
cond leaſe was void, becauſe the deed being perfected as the deed 
of the corporation, by their affixing their ſeal to it, the delivery 
aſter by the attorney was void, it being perfect before; and the 
firlt perfection of it as a deed could not make it a good leaſe for 
years, becauſe the firſt leſſee was in poſſeſſion, and they made no 
entry to avoid it. But it was held to be a good leaſe, and that 
there was no other means for a corporation to make a leaſe but 
this: and Gawdy ſaid, it was not the deed. or leaſe of the corpora- 
tion till delivery, as of another perſon ; and therefore, where it is 
ſaid in Davis 44. to be agreed, that if a dean and chapter put 
their chapter ſeal to a deed, this is a perfect deed thereby, without 
any delivery z this muſt be underſtood when the dean and chapter 
are in poſſeſſion, not when they are out of poſſeſſion, or have only 
a right ; and ſo the diverſity appears to be taken upon the books ; 
for otherwiſe the leaſe muſt be inevitably void in ſuch caſe ; for 
till it be ſealed, the attorney cannot deliver it as the deed of the 
corporation; and if the ſealing perfects it preſently as their deed, 
ſo that it cannot be delivered after, then it is void for want of an 
entry, and ſo all ways the leaſe would be void ; which would be a 
very unreaſonable conſtruction, when it may be ſo eaſily avoided, 
And in the latter books it is ſaid, that though the putting of the 
ſeal of a corporation aggregate to a deed carries with it a,delivery, 
yet the letter of attorney to deliver it upon the land ſuſpends the 
operation of it as an eſcrow till entry, S. But yet the corpora- 
tion, if they think fit, may after the indenture of leaſe engroſſed 
make a letter of attorney to another, to ſeal and deliver it as their 
deed or leaſe to the lefſee upon the land, without firſt affixing 
their ſeal to it: and ſo it was done in the caſe of the warden and 
tellows of All Souls College in Oxford. But then, as it ſeems, the 
attorney mult afhx the corporation ſeal to it, and not any other 
ſcal. Yet in one book it is held per curiam, that a corporation 
aggregate, as there the preſident, fellows, and ſcholars of 1 
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College in Oxford, making a leaſe, are to ſubſcribe and ſeal it, and 
then deliver it by their attorney, having a letter of attorney for 
it, and that they could not deliver it in any other manner; but 

_ whether the attorney might alſo affix their ſeal or not, is not men- 
tioned in the caſe. 
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(I) Of Leafes made by thoſe who have but a par- 
ticular Eſtate or Intereſt in the Lands teaſed ; And 


1 37. 19. Ceptance of the rent by the heir or thoſe in reverſion can make it 

| | Plow. 30. good. For though their eſtate is quodam modo a continuance of the 
12 — 8 eſtate of the huſband or wife, yet it is a continuance of it only 
399- for life, and they have no power to contract for, or intermeddle 
— * with the inheritance, and, conſequently, their leaſes or charges 
fall off with the eſtate whereout they were derived, and the leſſee 


3 x herein, 

+a! 1. Of Leaſes made by Tenant in Dower or Curteſy. 
* ; i 5 - - F . ; < 
A ſ Bro. tit. A? to theſe, it will be ſufficient to obſerxe, that if tenant in : 
Wk. — 0 dower or by the curteſy make a leaſe for years, reſerving 
6) - . 14. ® 9 * . . e | 
1 — rent, and die, this leaſe is abſolutely determined, ſo that no ac- 5 
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20-1. 4 6 7 
N is become tenant by ſuſferance by his continuance of poſſeſſin WR 
after. £ 
| 2. Of Leaſes made by Tenant for Life. L 

5 Poph 103. Tenant for life can make no leaſes to continue longer than his 


wy Co. 147- own life (a). But if tenant for life makes a leaſe for twenty years 

| . _ generally, and after he in the reverſion confirms that leaſe, and 
(a) His then the tenant for life dies; though this at firſt would have de- 

_ ae , termined by the death of the leſſor, yet the confirmation hath 

— „made it good and unavoidable for the whole term. But if the 

death, and Jeaſe had been for twenty years, if the leſſor tenant for life ſhould 

; therefore 10 long live, there, if the reyerſioner had confirmed this leaſe, yet 
* up againſt It would not prevent its voidance upon the death of the tenant for 
the remain- life. The diverſity between which caſes is this, that in the firſt 

FE mage by caſe the leaſe being made generally for twenty years, nothing ap- 
1 meer pears to the contrary but that it was a good leaſe for that time 
| and ſuffering abſolutely ; for the death of the leſſor, which would determine it 

1 the tenant to ſooner, does not appear in the leaſe itſelf: then when the rever- 


ke ime . JT I 
prorements ſioner, who alone could take advantage of that implied limitation, 


Fu 


4 rovements 
bi \#$ after his in- thinks fit to wave it, and confirms the leaſe, as it was made at firſt, 
11 3 for twenty years abſolutely, this makes it hig own Jeaſe for ſo much 
=! fon, Doe v. Of the time as would have fallen into his reverſion by the death of 
14% Butcher, the tenant for life, before the twenty years run out: but in the 
. — other caſe, the death of the tenant for life being made the expreſs 
bl whether in limitation and circumſcription of the twenty years in the leaſe it- 
[if ſuch caſe ſelf, no confirmation of that leaſe, as ſo limited, can enlarge it to 
W equnynens extend beyond the life of the leſſor, that being the exf reſs deter- 
L Stiles. mination aſſixed to it. 
| 4 Comper, 3 Atk. 692.] And 
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And yet we find one caſe where it is held, that if a man makes a 
leaſe for twenty-one years, if the leſſee ſo long live, and after the 
lefſor and leſſee join in a grant by deed of the term to another, and 
after the firſt leſſee dies within the twenty-one years, that yet the 
grantee ſhall enjoy it during the reſidue of the term abſolutely. 
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10 Co. 


49+ as 


But to reconcile this caſe with the other, it muſt be intended, that 


in the aſſignment no notice is taken of the expreſs limitation affixed 
to the leaſe, but that they joined in an aſſignment of the leaſe for 
the reſidue of the twenty-one years, and then it may well be con- 
{trued to amount to a confirmation by the leſſor for that time, as the 
lefſor may confirm the land to the leſſee for any longer time, and 
thereby enlarge his eſtate or intereſt, 

If A., leſſee for the life of B., make a leaſe for years by inden- 
ture, and after purchaſe the reverſion, and then B. die, A. ſhall 
avoid his own leaſe, notwithſtanding he hath now an eſtate cap- 
able of ſupporting the leaſe for the whole term; for he may con- 
feſs the leaſe for years as it was, and avoid it by ſhewing his own 
eſtate in the lands at the time of that leaſe made; and he is not 
eſtopped to do this, becauſe the leaſe took effect in point of 
intereſt, 

B., tenant for life of C., and he in the remainder or reverſion 
in fee, join in a leaſe for years by indenture; this during the life 
of C. is the leaſe of B., who then only had the preſent intereſt 
in the lands, and the confirmation of him in the remainder or re- 
verſion ; but after the death of C., then this becomes the leaſe of 
him in the reverſion or remainder, and the confirmation of B. : 
for the leſſors having ſeveral eſtates in them in ſeveral degrees, the 
leaſe ſhall be conſtrued to move out of each one's reſpective eſtate 
or intereſt as they become capable of ſupporting thereof, which is 
the moſt natural and uſeful conſtruction of the leaſe, eſpecially as 
there can be no eſtoppelin this caſe, by reaſon of the ſeveral inte- 
reſts which paſſed from each. And therefore during the life of 
tenant for life, if the lefſee, being evicted, ſhould declare of a leaſe 
by both, this would be againſt him, as was adjudged, becauſe for 
that time it was only the leaſe of the tenant for life. 

A. tenant for life, and B. the reverſioner : A. only executes a 
leaſe, in which they are both named: upon A. s death, this leaſe 
is totally void. And though B. ſhould execute it afterwards, it 
will not bind the leſſee; for it is not his covenant.) 


3. Of derivative Leaſes, or by one who is but a Leſſee for 
Years himſelf. 


As a leſſee for years may aſſign or grant over his whole intereſt ; 
ſo he may grant it for any fewer or leſs number of years than he 
himſelf holds it; and ſuch derivative leſſee is compellable to pay 
rent, perform covenants, &'c. according to the terms agreed in ſuch 
grant or agreement. Alſo it is ſaid in (a) Breke, that a termor ſo 


allgning may diſtrain for the rent, without any power reſerved =_ 
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that purpoſe, though a perſon who aſſigns his whole intereſt can- 

not, becauſe he has no reverſion. 
2Vern. 175. For a derivative leſſee is not liable to the rent reſerved on the 
* ang 3 original leaſe, otherwiſe than as his cattle may be liable to a 
157. diſtreſs for rent-arrear to the original leſſor, as any ſtranger's levant 
Leon. 279. and couchant may be; for there is no privity between him and 
ogg the original leſſor, as there is between a leſſor and aſſignee ; and 
Dougl. 183, therefore ſuch-a-one, though he take the whole term, except one 
(5) Hence, day, ſhall not be liable to any of the covenants in the original 


a derivative 
leaſe cannot leaſe (b). 


have the effect of working a forfeiture under a proviſo not to aſſign, Cruſoe v. Bugby, 3 Will, 234. 
2 Bl. Rep. 766. ] ; : 

Palmer v. [When the whole term is made over by the leſſee, although in 
— g the deed by which that is done, the rent and a power of entry for 
note. But non-payment are reſerved to him, and not to the original leſſee, 
ſuch a de- this is an aſſignment, and not an under-leaſe : and therefore, the 
—— with original leſſor, or his aſſignee of the reverſion, may ſue or be ſued 

e whole A 2 2 . 

term, if bad on the reſpeCtive covenants in the original leaſe : and this, although 


2 aſhgn- new covenants are introduced in the aſſignment. ] 
ment, not 


being in writing, would be ſupported as an under-leaſe againſt the grantor. Poulteney v. Holmes, 
1 Str. 435. Dougl. 186. 

'Preced, Leſſee of a prebend made an under-leafe, and the leaſe being 
— te” Pretty far ſpent, he requeſted the tenant to ſurrender, to enable 
v. Arnot, him to renew, and offered to give any ſecurity to grant him a new 
2 Vern. 383. leaſe for ſo many years as he had to come in his old one; but the 
8. 0% tenant was obſtinate and would not, unleſs his landlord complied 
wita ſome demands of his; upon which the landlord brought his bill 
in equity to enforce him to a compliance: but my Lord Keeper ſaid, 
though it were a benefit to the plaintiff, and no prejudice to the 
defendant, yet there being no agreement in the deed for that pur- 
poſe, he could do nothing in it. 

Bat now by the 4 G. 2. c. 28. 6 6. it is enacted in the words 
following, viz. © Whereas many perſons hold conſiderable eſtates 
& by leaſes for lives or years, and leaſe out the ſame in parcels to 
&« ſeveral under-tenants, and whereas many of thoſe leaſes cannot 
cc by law be renewed without a furrender of all the under-leaſes 
ce derived out of the ſame, fo that it is in the power of any ſuch 
« under-tenants to prevent or delay the renewing of the princi- 
« pal leaſe, by refuſing to ſurrender their under-leaſes, notwith- 
c ſtanding they have covenanted ſo to do, to the great prejudice 
ec of their immediate landlords, the firſt leſſees; for preventing 
& ſuch inconveniencies, and for making the renewal of leaſes 
« more eaſy for the future, be it enacted by the authority afore- 
& ſajd, that in caſe any leaſe ſhall be duly ſurrendered in order 
ce to be renewed, and a new leaſe made and executed by the clue! 
cc landlord or landlords, the ſame new leaſe ſhall, without a ſut- 
& render of all or any the under-leaſes, be as good and valid to all 
« intents and purpoſes, as if all the under-leafes derived thereout 
& had been likewiſe ſurrendered at or before the taking of ſuch 


* new leaſe; and all and every perſon and perſons, in whom - 
de eſLat 
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« eſtate for life or lives, or for years, ſhall from time to time be 
« yeſted by virtue of ſuch new leaſe, and his, her, and their exe- 
« cutors and adminiſtrators, ſhall be entitled to the rents, cove- 
« nants, and duties, and have like remedy for recovery thereof; 
« and the under-leſlees ſhall hold and enjoy the under-meſſuages, 
« lands, and tenements, in the reſpective under- leaſes compriſed, 
« as if the original leaſes, out of which the reſpective under- leaſes 
« are derived, had been till kept on foot and continued; and the 
chief landlord and landlords ſhall have and be entitled to ſuch 
« and the ſame remedy, by diſtreſs or entry in and upon the meſ- 


« ſuages, lands, tenements, and hereditaments compriſed in any 


« ſuch under-leaſe, for the rents and duties reſerved by ſuch 
« new leaſe, ſo far as the ſame exceed not the rents and duties 
« reſerved in the leaſe, out of which ſuch under-leaſe was de- 
« rixed, as they would have had in caſe ſuch former leaſe had 
« been {till continued, or as they would have had in caſe the re- 
« ſpective under. leaſes had been renewed under ſuch new princi- 
« pal leaſe; any law,” Te, 


4. Of Leaſes made by a Niſſeiſor or Diſſciſee. 


If a diſſeiſor makes a leaſe for years, or grants a rent- charge, 
and the diſſeiſee conſirms it, and after re-enters, yet he ſhall uot 
avoid the leaſe or rent, becauſe by his confirmation of them he 
hath departed with ſo much of his ancient right, which incorpo- 
rates and mixes with the leaſe or grant, ſo that he can never after 
avoid them. | 
I one be diſſeiſed of lands, and whilſt he is out of poſſeſſion he 
intend to make a leaſe for years, the way is to prepare a deed of 
leaſe, and after he hath ſigned and ſealed it, before any actual de- 
livery thereof, as his deed, to deliver it as an eſcrow to a third per- 
ſon, to be delivered as his deed after entry and actual poſſeſſion 
taken in his name; or after ſigning and ſealing before actual de- 
livery, he may make a letter of attorney to a third perſon, to enter 
upon the land in his name, and after ſuch entry to dehver it upon 
the land, or elſewhere, as his deed, to the leſſee ; and though 
ſuch letter of attorney be affixed to the deed, (and to make it an 
elfectual letter of attorney, it muſt be ſealed and delivered,) yet 
the ſealing and delivery of that by the leſſor, though affixed to the 
deed of leaſe, will not be conſtrued a delivery of the leaſe itſelf, 
becauſe no ſuch intent appears, but the contrary z and therefore 
the delivery of the letter of attorney ſhall have no more influence 
upon the deed of leaſe, than if it had not been afhxed thereto: or 
ſuch difleiſee may prepare a deed of leaſe, and at the ſame time 
execute a letter of attorney to à third perſon, to enter upon the 
land, and after ſuch entry to ſign, ſeal, and deliver the leaſe as his 
act and deed to the leſſee: and all theſe ways are good, becauſe 
the delivery is the efſential and finiſhing part of a deed; and if the 
poſſeſſion and ſeifin be reduced before that comes, the delivery 
after is as effectual as if the whole deed had been prepared and 


executed after; becauſe till the delivery, the deed took no effect, 


and 
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and when the delivery was, he was in actual poſſeſſion, and con- 
ſequently might make ſuch leaſe. But if ſuch diſſeiſee, being out 
of poſſeſſion, had ſealed and delivered the deed of leaſe as his deed, 
though he had after actually entered upon the land, and then de- 
livered the leaſe again as his deed, yet no intereſt would paſs to 
the leſſee by either of theſe deliveries ; for, as his deed, it took 
abſolute effect by the firſt delivery, and then the ſecond delivery, 

Coup. 203 · to make it his · deed, was void and to no purpoſe; for a deed can- 
not have two deliveries: and the firſt delivery, to make it a leaſe, 
was void, becauſe he was then out of poſſeſſion, and had only a 
right of entry, which he could not transfer to a ſtranger ; and 
therefore the leaſe is abſolutely void to carry any intereſt to the 
leſſee. And ſo it would be, if after ſuch delivery of it as his deed, 
he had made a letter of attorney to enter and deliver it as his deed 
upon the land; for the firſt delivery made it his deed effectually; 
but that could paſs no intereſt, becauſe he was then out of poſſe(- 
ſion; and the fecond delivery to make it a deed was void, becauſe 
it was his deed by the firſt delivery, and therefore cannot be de- 
livered again; and guere, in the caſe above-mentioned, if the 

letter of attorney were at the concluſion of the deed of leaſe, in 
the very ſame parchment or paper, whether the diſſeiſee could 
diſtinguiſh his ſealing and delivery of that as a letter of attorney, 
ſo that it ſhould not amount to a ſealing and delivery of the deal 
itſelf, and thereby make void any after delivery, when the poſſeſſion 
and ſeiſin were reduced? 

Plow. 137. The heir after the death of his anceſtor, before any aQtuil 
entry, may make a leaſe for years, becauſe the poſſeſſion in lay 
was caſt upon him immediately by the death of his anceſtor, and 
none had poſſeſſion in fact. But if a ſtranger firſt enter by 
abatement, then ſuch leaſe made by him after will be void; bs 
cauſe by the entry the ſtranger gains poſſeſſion in fact, which de- 
veſts the poſſeſſion in law of the heir, ſo that the heir hath neither 
poſſeſſion in fact nor law, whereof to make a leaſe, and conſequent- 
ly, the leaſe muſt be void. 

Bro. tit, If the heir of the king's tenant in capite, or in ſocage, before 

_ 57- livery, or after office found, makes a leaſe for years, this ſeems to 

be good; for ſuch leaſe being only a contract between the leſſor 
and leſſee, may be made beforc any actual entry, by reaſon of the 
poſſeſſion and ſeiſin in law, which were caſt on him by the dezti 
of his anceſtor. But if he make a feolfment in fee, or a lea? 
for life before livery ſued, theſe cannot be made without actual 
entry into the land to make livery of ſeiſin, and ſuch entry wo! 
be an intruſton upon the king's poſſeſſion, and amounts to a tot- 
feiture, by attempting to take a frechold out of the king. 


5. Of Leaſes made by Joint-tenants or Tenants in Common. 


Oo. Lit. 163. If two joint-tenants are in fee, and one lets his moiety © 
min 94 i S. for years, to begin after his death, this is good, and ſhal 
Roll. Abr. bind the other, if he ſurvives; becauſe this is a preſent difpoſi 


848. tion, and binds the land from the time of the leaſe made, ſo * 
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he cannot after avoid it. But a deviſe for years in ſuch manner, 
by one joint - tenant, would not bind the other ſurviving, becauſe 
that is no preſent diſpoſition, nor binding upon the deviſor him- 
ſelf, inaſmuch as he may revoke or cancel his will, and fo deſtroy 
that deviſe ; and therefore ſuch deviſe, not taking effect to any 
purpoſe till his death, comes too late to prevent the ſurvivorſhip, 
which being the elder title, ſhall be preferred, and ſhut out the 
deviſe, So, all grants or charges by one joint-tenant out of the 
land, fall off with his life, and cannot affect the ſurvivor, becauſe 
they being no immediate diſpoſition of the land itſelf, that comes 
whole and entire to the ſurvivor under the firſt title, and, by con- 
ſequence, over-reaches all intermediate charge or grants thereout 
by the other joint-tenant who is dead. h . 

But if one joint-tenant grants ve//uram or herbagium terre for Co. Lit. 186. 
years, and dies, this ſhall bind the ſurvivor. So, if two joint- 
tenants are of a water, and one grants a ſeparate piſcary for years, 
and dies, this ſhall bind the ſurvivor ; becauſe in theſe caſes the 
grant of the one joint-tenant gives an immediate intereſt in the 
thing itſelf whereof they are joint-tenants. 

lf two joint-tenants for life are, and one of them makes a leaſe Moor, pl, 
for years of his moiety, either to begin preſently, or after his 5 ' - » 
death, and dies, this leaſe is good and binding againſt the ſurvivor z Harbin v. 
the reaſon whereof is, that notwithſtanding the leaſe for years, the Butan. 
joint-tenancy in the freehold ſtill continues, and in that they have 1 
a mutual intereſt in each other's life, ſo that the eſtate in the 4% 
whole, or any part, is not to determine or revert to the leſſor till Pyer, 187. 
both are dead; for the life of the one, as well as of the other, was brag ap 
at firſt made the meaſure of the eſtate granted out by the leſſor; 3 Bull. 8. 
and therefore ſo long as either of them lives, if the joint-tenancy Ce. Lite 
continues, he is not to come into poſſeſſion. Now theſe joint- 8 
tenants having a reciprocal intereſt in each other's life, when one 
of them makes a leaſe for years of his moiety, this does not de- 
pend for its continuance on his life only, but on his life and the 
life of the other joint=tenant, whether of them ſhall live long- 
eſt, according to the nature and continuance of the eſtate where- 
out it was derived; and then, ſo long as that continues, ſo long 
the leaſe holds good, and, by conſequence, ſuch leſſee ſhall hold 
out the ſurviving joint-tenant and the reverſioner, till the eſtate, 
whereout his leaſe was derived, be fully determined: But if a rent Co. 96. 
were reſerved on ſuch leaſe, this is determined and gone by the = _ 
death of the leſſor, for the ſurvivor cannot have it, becauſe he Moor, 1 395 
comes in by title paramount the leaſe; and the heirs of the leſſor 
have no title to it, becauſe they have no reverſion or intereſt in the 
land: but guere, if the executors or adminiſtrators cannot maintain 
an action of debt or covenant, either upon the covenant in law, or 
expreſs covenant, for payment of the money, if there be any ? 

A. and B. joint-tenants for their lives; A. by indenture leaſes Cro. Jac. 
the moiety which he holds in jointure with B. to C. for ſixty years 5 
from the death of B., if he the ſaid A. ſnould ſo long live, and . 
demiſes the other moiety to C. for ſixty years from his own death, Horton. 
if B. ſhall fo long live; then A. dies, and B. ſurvives; it was ad- 
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T32 
judged, that this leaſe was void for both moieties ; for by the firſt wh 
words it was a good leaſe from A. of his part, upon the contin. cor 
gency of his ſurviving B., but that never happened ; and as to hol 
B. 's part, A. had no power to leaſe or contract for it during the eſt⸗ 
life of B., though he had happened after to ſurvive him, for that it tio! 
was but a bare poſlibility, which could not be leaſed or contracted his 
for; and therefore the leaſe was void in the whole. wo! 
Cro. Jac. A. and B. joint-tenants for their lives, A. leaſes his part for the 
Rep. Fog ſixty years, if he and . ſo long live, then B. ſurrenders his part, it \ 
3 Bulf, 130. and takes back a new eſtate; then A. dies, living B. : it was ad- to 
Roll. Abr. judged, that this leaſe made by A. was determined by his death; ſucl 
1 for the joint-tenancy, which would have given them, or their clin 
dington, Ilefſecs, an intereſt in each other's life, is by the ſurrender of . con! 
determined and gone, and then the leaſe of A. ſtood ſingle on his lo; 
own life, and conſequently, by his death is determined. So it of d 
would be, if after ſuch leaſe for years by one joint-tenant, they take 
had made partition of the joint-eſtate, and then the leſſor had died, clea 
his leaſe would be at an end, becauſe the joint-tenancy, which A 
ſhould have ſupported it after his death. is by the partition defeated miſe 
7 and gone. ceruli 
Co. Lit. If one joint · tenant or tenant in common makes a leaſe for years to y 
_ Jac. of his part to his companion, this is good; for this only gives him pre ji 
$3. Ci. A right of taking the whole profits, when before he had but a right hold 
Moor, pl. to the moiety thereof; and he may contract with his companion nerii 
2 Ang for that purpoſe, as well as he may with any ſtranger. culto 
851. 
x Roll. [If two tenants in common of lands join in a leaſe for years by the | 
Abe. 877- jndenture of their ſeveral lands, this ſhall be the leaſe of each if the 
for their reſpeCtive parts, and the croſs confirmation of each for by wi 
the part of the other, and no eſtoppel on either part, becauſo an we 
intereſt paſſeth from each reſpectively.) 1 
6. Of Leaſes made by Copyholders. e. 
Moor, 183. If a copyholder takes upon him to make leaſes, not warranted leaſe | 
wg 186. by the cuſtom of the manor, and without the lord's licence, this make 
ns is a forfeiture of his copyhold, but no diſſeiſin to the lord; and Joined 
the leaſe is good againſt every body but the lord, agreer 
Moor, 292. And it ſeems not to be materia whether ſuch leaſe be by pam agreed 
— _—_ or in writing; but it mult be a perfect leaſe, and muſt have: here, | 
certain beginning and certain end, for otherwiſe the leaſe is void make 
and carries but an eſtate at will at moſt ; which is no forfeitute. leale u 
2 Mod. 99, A., copyholder for life, having got B. to be bound with him fot This i; 
Richards 100 J. and given him a counter-bond, executes a deed, where and ſti 
„cle. reciting the counter-bond, and the eſtate A. had in the lands for BF any th 
life, A. covenants, grants, and agrees for himſelf, his executors Bi gilt of 
adminiſtrators, and aſſigus, with B., that he, his executors a or th 
adminiſtrators, ſhould hold and enjoy theſe lands, from the making Wi which 
of the deed, for ſeven years, and ſo from the end of ſeven years and h 
ſeven years, for and during the term of forty-nine years, if **1 be 
ſhould ſo long live, with a covenant, that if the 100 /. were path — | 
et 


and B. indemniſied, the deed ſhould be void: the r = 
| whe 
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whether this would amount to a leaſe for forty-nine years, if the 
copyholder ſhould ſo long live; and ſo being in the caſe of a copy- 
hold, and no cuſtom to warrant ſuch leaſe, be a forfeiture of the 
eſtate? And it was argued to be no leaſe, becauſe ſuch conſtruc- 
tion would be a wrong to both parties; to the one, by defeating 
his ſecurity, and to the other, by a forfeiture of his eſtate ; which 
would be unjuſt ; when by conſtruing it only to be a covenant for 
the whole, each might be ſafe, and their intention anſwered ; and 
it was ſaid, that the caſes, wherein ſuch words have been held 
to amount to a leaſe, were all of them of freehold, where no 
ſuch miſchief could enſue : but the court, notwithſtanding, in- 
clined this was a pood leaſe by the intention of the parties, and 
conſequently a forfeiture z for then the jury would have found it 
ſo; but if the words had been doubtful, and ſuch as would admit 
of divers couſtructions, there, to prevent a forfeiture, it ſhould be 
taken to be only a covenant 3 but here, the words are plain and 
clear: but no judgment was given. 

A copyholder, by articles of agreement, covenanted and pro- 
miſed with another, that he ſhould hold for a year at halves, ac- 
cording to the cuſtom of the manor, at ſuch a rent, and ſo from year 
to year for five years: this was adjudged no forfeiture, for the 
prejudice that would enſue on ſuch conſtruction to the copy- 
holder: alſo, the leaſe being worded ſecundum conſuetudinem ma- 
nerii is tied up to the cuſtom of the manor; ſo that if there be no 
cultom to warrant this manner of leaſing, the leaſe itſelf falls to 
the ground: alſo, there was further in the leaſe a covenant, that 
if the leſſor put out the leſſee, he ſhould be allowed ſo much rent 
by way of retainer; ſo that the leſſee was at uncertainty whether 
he ſhould enjoy it during the whole term; for this gave the leſſor 
liberty to put him out, making the allowance agreed upon, and 
ſtipulated between them: and beſides, it was doubted if the words 
covenant and premiſe that he ſhould enjoy ſor ſuch a time, would 
amount to a leaſe, or were not rather relative to enjoying after a 
| leaſe made : for the word covenant is none of thoſe reckoned up to 

make a leaſe; and in the caſes where it hath been ſo held, it was 
joined with the word agreavit, which imports a mutual conſent or 
agreement of both parties; and here, though there be the word 
agreed or agreement, yet it is only in the ſtyle of the articles. Alſo, 
here, the covenant is quietly to enjoy, which a fortiori does not 
make a leaſe, but regards only the manner of enjoying it after a 
leaſe made, and being only to hold at halves, it can be no leaſe. 
This is the manner of reporting this caſe, which ariſes ſo by jumps 
and ſteps, and is ſo incoherently put, that it is hard to conclude 
any thing from it relative to the matter before us : beſides that the 
gilt of the caſe ſeems to turn upon the words holding at halves ; 
or they are to govern and explain the words cavenant and promiſe, 
which of themſelves may be applied to ten thouſand other things, 
and have no meaning at all, till the ſubſequent words explain what 
it is he covenants and promiſes : and the words holding at halves are 
of ſo ambiguous and doubtful a ſignification, that according to the 
rule taken in the foregoing caſe, they might well leave room for 
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the court to make ſuch a conſtruction as ſhould prevent a for- 
feiture : and in one caſe it is expreſsly held, that expoſing to half is 
no leaſe, but only a liberty to plough and ſow, but paſſes no inte- 


reſt, nor can the leſſee have treſpaſs for breaking the ſoil : but in 


the ſame book it is ſaid, that if he had expoſed it to halves for two 
or three crops, this had been a leafe. 

An infant copyholder, without licence of the lord, made a leaſe 
for years by parol, rendering rent, and at full age was admitted, 


and accepted the rent, and then ouſted the leſſee. In this caſe, 


though it was agreed, that a leaſe for years, rendering rent, by an 
infant, of freehold lands, was only voidable ; yet it was urged, 
that in caſe of a copyhold it would be otherwiſe ; becauſe the leaſe 
not being warranted by the cuſtom, would be a diſſeiſin to the 
lord, and, conſequently, a forfeiture of his copyhold, which being 
a great miſchief to the infant, the court ought rather to help him, 
by adjudging ſuch leaſe to be abſolutely void. But, notwithſtand- 
ing this, it was adjudged, that the leaſe was a good leaſe till 
avoided, and that a leaſe for years by a copyholder without licence 
is not a diſſeiſin: and admitting it ſhould be a forfeiture in this 
caſe, yet if the lord enters for it, the infant may re-enter upon 
him, and ſo is at no miſchief ; and therefore he, having accepted 
the rent at full age, hath made it good and unavoidable. And 
Jones ſays, that it was held to be no forfeiture as to the lord; but 
that admitting it were, yet it was a good leaſe as to all ſtrangers; 
and that for this reaſon principally it was adjudged ſuch accept- 
ance had made it good. 

A copyholder for life made a leaſe for a year by indenture, dated 
ſuch a day, and the ſame day, by another indenture, makes a ſe- 
cond leaſe to the ſame party for a year, to commence ſuch a day, 
being two days after the firſt leaſe ſhould expire; and by another 
indenture dated the ſame day and year, makes a third leaſe of the 
ſame lands to the ſame parfy, to commence ſuch a day, being two 
days after the ſecond leaſe would expire; and ſo betwixt each 
leaſe two days betwixt the beginning of the new leaſe and the end 
of the former; and if this was a ſorfeiture of his eſtate, becauſe 


the cuſtom of the manor warranted a leaſe but for a year only, was 
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the queſtion ? And it was agreed, that whether the cuſtom of the 
manor, or the general cuſtom of the realm, allows a copyholder to 
make a leaſe for a year, this ought to be a leaſe in poſſeſſion, and 
he cannot, after ſuch leaſe made, make another in reverſion ; and 
theſe three leaſes being made all at one time, ſhall be intended one 
entire contract, and ſo a leaſe for three years, which is more than 
the cuſtom warrants, and, conſequently, a forfeiture : and the in- 
terrention of, two days between each leaſe was but a fraud and 
covin to defeat the lord of his forfeiture, which ſhall not avail? 
and therefore it was adjudged againſt the copyholder, that he had 
forſeited his eſtate. 

So, where a copyholder, who by the cuſtom of the manor could 
make a leaſe for one year only, made a leaſe for a year exceptin 
the laſt day of the year, & fic de anno in annum, excepting the lalt 
day of every year, during his own life; this was adjudged, by — 
* 
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the court, clearly to be a forfeiture, and the exception of a day at 
the end of every year to be on'y a ſhift to evade the cuſtom ; 
which it cannot do; for it is a leaſe certain for two years at leaſt, 
excepting two days, which in effect, is a leaſe for more than one 
year; and if he might by ſuch exception of a day or two, at the 
end of two years, get out of the reach of a forfeiture, he might 
then make a leaſe for twenty years, or what other time he thought 
fit, which the law will not N and in Bulſ. this manner of 
leaſing appears _ to have been by articles, by way of co- 
venant, that he ſhould have the land in that manner, not by words 
of immediate leaſing, which make this a direct authority, that a 
covenant that he ſhall have or enjoy ſuch lands, amounts to an im- 
mediate leaſe, and not a covenant barely; and though it were in 
caſe of a copyhold, yet it would not ſave the forfeiture. 

So, if a copyholder makes a leaſe for a year, & fic de anno in 
annum during ten years, this is clearly a good leaſe for ten years, 
and if not warranted by the cuſtom, will be a forfeiture of his 
eſtate. 

Theſe caſes being ſo adjudged, and that a copyholder cannot, 
either by way of covenant, or of executory and renewable leaſes 
annually, prevent the forfeiture of his eſtate, if he exceeds the 
number of years warranted by the cuſtom, and has no licence from 
his lord for that purpoſe ; let us ſee if there be any way yet found 
out to avoid this miſchief, and yet make over to the leſſee ſome 
certainty that he ſhall enjoy the lands after the term warranted by 
the cuſtom is expired, without which few will care to take leaſes 
for ſo ſhort a term as the cuſtoms of moſt manors generally allow; 
and we find one caſe where an attempt of this kind was made, and 
it ſeems to have ſucceeded accordingly : the cafe was this: A copy- 
holder made a leaſe for a year only of his copyhold land, according 
to the cuſtom, and covenanted that after the end of this year the 
leſſoe ſhould have or enjoy the ſame lands for another year, and ſo 
de anno in annum for ten years; this was held by Yelverton Juſtice 
to be no ſuch leaſe as would make a forfeiture, becauſe he had a 
lawful eſtate but for one year only; and the court agreed with 
him herein; and this ſeems to be a very reaſonable conſtruction z 
for when he had in expreſs terms leaſed it but for one year only, 
and after in the deed covenanted for the leſſee's having or enjoying 
it for a longer term, this variation in the manner of expreſſion 
muſt vary the ſenſe of it likewiſe ; for now it appears that he in- 
tended by the covenant ſomething different from the leaſe itſelf, 
otherwiſe he would not have departed from that form of expreſſion, 
which was the moſt proper and natural whereby to ſignify his in- 
tention of leaſing ; and then it would be unjuſt and unnatural 
to {train the covenant, which has a meaning proper and pecu- 
liar to itſelf, to ſignify the ſame with the firſt part of the deed, 
which varies not only in form, but was alſo intended to quite 
another purpoſe. 

And perhaps in ſuch covenant it may be till better if it were 
worded 2% permit and ſuffer the leſſee to have, hold, and enjoy the 
lands in ſuch manner; for a covenant in that form, even of free- 
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hold lands, will not amount to an immediate leaſe, becauſe the 
words permit and ſuffer prove that the eſtate is ſtill to continue in 
him from whom the permiſſion is to come; for if any eſtate there. 
by paſſed to the covenantce, he might hold and enjoy it without 
any permiſhon from the covenantor; and therefore in ſuch caſe 
the coyenantee hath only the bare covenant for his ſecurity of en- 
joyment, without any actual eſtate made over to him. 

[In ejectment for a copyhold, the defendant produced a paper- 
writing, written upon an agreement ſtamp, under the hand and 
ſeal of T. Tidd, of whom the leſſor of the plaintiff purchaſed, 
made between T. Tidd and T. Clare (the defendant), reciting, that 
M. S. was ſeiſed of the premiles in queſtion for her life; and that 
Tidd had agreed with Clare, that in cafe he ſhould be ſeiſed of the 

remiſes on the death of M. S. he would immediately on her death de. 
miſe and let them to Clare, on the terms and conditions mentioned: 
«& Now therefore the ſaid Tidd doth hereby agree to demiſe and tt 
bc unto the ſaid Clare all, rc. and all ſuch copyhold premiſes as 
& he ſhall or may be entitled to on the death of the ſaid AM. S., 
* tq hold from aud immediately after the death of M. S. fer the term 
« of 21 years, at the yearly rent of 12/. 12s. And the ſaid Tidd 
% doth hereby promiſe and agree to and with the ſaid Clare, that 
« he the ſaid Tidd, on the death of the ſaid M. S., and on his 
« becoming entitled to the ſaid premites, hall and will procure a 
licence to let the faid premiſes.” Lord Kenyon was of opinion, at 
the trial, that the inſtrument amounted to a leaſe, there being 
words of preſent demiſe contained in it, and therefore nonſuited 
the plaintiff, But on the motion for a new trial, his lordſhip ſaid, 
that having conſulted with the other judges, he was clearly con- 
vinced he was miitaken in the opinion which he had holden at the 
trialz and that they were all of opinion, that the inſtrument in 
queſtion was an executory agreement only, and not a leaſe, for 
two reaſons ; firlt, becauſe, if this were holden to be a leaſe, a 
forfeiture would be incurred ; whereas that would be contrary to 
the intent of the parties, who had cautioufly guarded againſt it by 
the inſertion of a covenant, that a licence to leaſe ſhould be pro- 
cured from the lord : and fecondly, the ſtamp is conformable to 
the nature of an agreement for a leaſe, and not to az leale 
itſelf. ] | 


7. Of Leaſes made by Executors or Adminiſtrators. 


Executors and adminiſtrators, as they may diſpoſe abſolutely of 
terms for years veſted in them in right of their teſtators or intel- 
tates; ſo may they leaſe the ſame for any fewer number of years, 
and the rent reſerved on ſuch leaſes ſhall be aſſets in their hands, 
and go in a courſe of adminiſtration. 
© So, where leſſee for fifty years of a reverſion expectant upon 3 
leaſe for life makes his will in writing, and thereof appoints one 
B., his ſon, an infant of three years of age, executor, and gies; 
adminiſtration is granted to C. durante minori ætate of B. generally 


then C. makes a leaſe for ten years, without reſerving any = 
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for aught appears; yet this leaſe was held good, becauſe, by the 


eceleſiaſtical law, minor 17 annis non admittitur fore executor ; and 
therefore adminiſtration being granted generally during his mino- 
rity, the whole term and power of diſpoſing thereof, for that time, 
velts as abſolutely in the adminiſtrator as it would have done in 
the executor himſelf, if he had been of an age capable of acting 
therein; becauſe for that time the teſtator died graft inteſtatus, 
and the adminiſtrator for that time hath the ſame power as if he 
had actually died inteſtate; and therefore ſuch leaſe is good, at 
leaft till the executor attains his age of ſeventeen years, when 
ſuch adminiſtration ceaſes : and ſome held, that ſuch leaſe would 
hold good aſter, till the executor avoided it by actual entry, by 
reaſon of the general power which ſuch adminiftrator had in the 
mean time; and therefore ſuch continuing acts are not 1þ/o facto 
determined by the ceaſing of the adminiſtration, but are only 
voidable in the ſame manner as other leaſes would be, viz. by an 
entry of the executor, when he comes to take upon him that office. 
But if the adminiſtration had been ſpecial, ad opus, commodum, & 
utilitatem of the executor during his rainority, & non aliter, nec alis 
modo, as it was in Prince's caſe, then none could make title by 
virtue of ſuch a leaſe made by ſuch ſpecial adminiſtrator, even 
during the minority of the executor; for the nature and manner 
of the adminiſtrator's power appearing in the very title which the 
leſſce muſt make to ſuch leaſe, this leaſe would appear not to be 
purſuant thereto, becauſe it could not be of neceſſity, nor for the 
uſe or advantage of the infant, ſince it could not take effect during 
the life of the tenant for life ; and therefore ſuch leaſe wonld be 
condemned as void preſently, 


8, Of Leaſes made by a Bailiff of a Manor. 


A bailiff of a manor cannot, by virtue of his office, make leaſes 
for years; for his buſinefs is only to collect rents, gather the fines, 
look after the forfcitures, and ſuch like; but he hath no eſtate or 
intereſt in the manor itſelf, and therefore cannot contract for any 
certain intereſt thereout. But the lord of the manor may give 
him a ſpecial power to make leaſes for years, as he may do to any 
ttranger ; and then ſuch leaſes, if they are purſuant to the power, 
and made in the name of his lord, will be good as leaſes by the 
lord himſelf : for the bailiff, though he hath ſuch power, cannot 
make them in his own name. But a general bailiff of a manor 
may make leaſes at vill, without any Decial authority, becauſe 
being to collect and anſwer the rents of the manor to his lord, if 
he could not let leaſes at will, the lord might ſuſtain great preju- 
dice by abſence, ſickneſs, or other incapacity to make leaſes, when 
any of the former leaſes were expired ; and ſuch leaſes at will are 
for the benefit of the lord, and can be no ways prejudicial to 
him, becauſe he may determine his will, when he thinks fit. 
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But if a bailiff of a manor hath a ſpecial power to make leaſes 2 Chan. 


for years, as he ought to make them in the name of his maſter, fo 


Ca. 202. 
Rothwell v. 


they ought to be made in writing, chat the authority may appear Sir Chajlea 
to Huſſey. 
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to be purſued : therefore, where a bailiff conſtituted by writing 
to receive rents, manage and let the lands, made a parol leaſe for 
eleven years, and the leſſee, being turned out at law upon an 
ejectment, brought a bill for relief in Chancery, the bill was 
diſmiſſed, becauſe he had only a parol leaſe, which the bailiff had 
no power to make, 


9. Of Leaſes made by a Guardian. 


A guardian in ſocage may make leaſes for years in his own 
name, and the leſſee may maintain ejectment thereupon ; for this 
guardian is a perſon appointed, not by any ſpecial deſignation of 
the party, but by the wiſdom of the law, in reſpect of the lands 
deſcended to the infant ; ſo that where no lands deſcend, there can 
be no ſuch guardian: and his office originally was to inſtruct the 
ward in the arts of tillage and huſbandry, that when he came of 


age he might be the better able to perform thoſe ſervices to his 


lord, whereby he held his own land: and though the office now 
be in ſome meaſure changed, as the nature of the tenure itſelf is, 
ſince the time that the ſocage tenants bought off their perſonal 
labours and ſervices with an annual rent to the lord, yet it is ſtill 
called ſocage tenure, and the guardian in focage is ſtill only where 
lands of that kind (as moſt of the lands in England now are) de- 
ſcend to the heir within age : and though the heir after fourteen 
may chooſe his own guardian, who ſhall continue till he is twenty- 
one, yet as well the guardian before fourteen, as he whom the 
infant ſhall think fit to chooſe after fourteen, are both of the ſame 
nature, and have the fame oſſice and employment aſſigned to them 
by the law, without any intervention or direction of the infant 
himſelf; for they were therefore appointed, becauſe the infant, in 
regard of his minority, was ſuppoſed incapable of managing him- 
ielf and his eſtate, and, conſequently, derive their authority, not 
from the infant, but from the law; and that is the reaſon they 
tranſact all affairs in their own name, and not in the name of the 
infant, as they would be obliged to do, if their authority were 
derived from him : and if their authority were derived from him, 
it would by no means anſwer the intention of the law in appoint- 
ing them; for then all acts done by virtue of ſuch derivative au- 
thority could be of no more force than if done by the perfon him- 
ſelf — th gave that authority, ſince none can communicate more 
power to another than he has himſelf; and that would invalidate 


all their contracts, and make them favour of the ſame imbecility 


as if made by the infant himſelf. Therefore, to enable them to 
take effeCtual care of the infant, and his affairs, the law has in- 
yeſted them, not with a bare authority only, but alſo with an 
intereſt, till the guardianſhip ceaſes; and to prevent their abuſe of 
this authority and intereſt, the law has made them accountable to 
the infant, either when he comes to the age of fourteen years, or 
at any time after, as he thinks fit; and therefore their authority 
and intereſt extends only to ſuch things as may be for the benefit 


and advantage of the infant, and whereof they may give an 
x Fred account; 
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account; which is the reaſon they cannot preſent to any beneſice 
in right of the heir, becauſe they can make no advantage thereof, 
(for that would be ſimony, ) and, conſequently, have nothing therein 
whereof they can give an account; and therefore the infant him- 
ſelf ſhall preſent thereto. 

From what has been ſaid it appears, that a guardian in ſocage 
hath not only a bare authority, but an intere/t in the lands deſcended, 
and therefore, during that time, may make leaſes for years in his 
own name, as any other who hath an intereſt in lands may do; 
for he is quaſi dominus pro tempore. And if he makes leaſes for 
years to continue beyond the time of his guardianſhip, ſuch leaſes 
ſeem not to be abſolutely void by the infant's coming of age, but 
only voidable by him, if he thinks fit: for they were not derived 
barely out of the intereſt of the guardian, or to be meaſured there- 
by, but take effect alſo by virtue of his authority, which, for the 
time, was general and abſolute ; and therefore all lawful acts 
done during the continuance of that authority are good, and may 
ſubſiſt after the authority itſelf, by which they were done, is 
determined; and conſequently, the infant, when he comes of age, 
may by acceptance of rent or other act, if he thinks fit, make ſuch 
— good and unavoidable, But a guardian by (a) nurture can- 
not make any leaſes for years, either in his own name, or in the 
name of the infant, for he hath only the care of the perſon and 
education of the infant, and hath nothing to do with the lands 
merely in virtue of his oſſice; for ſuch guardian may be, though the 
infant hath no lands at all, which a guardian in focage cannot. 

A. lets land to B. for four years, and the lands being holden in 
ſocage, and the heir under fourteen, the guardian in focage by an 
indenture, before the firſt leaſe was expired, lets the ſame lands 
in his own name to B. for eight years; and if by this acceptance 
of a new leaſe from the guardian in ſocage the firſt leaſe was ſur- 
rendered, was the queſtion ? and it is ſaid to be holden by the 
court, that it was ſurrendered ; or, if it could not be properly called 
a ſurrender, for want of a reverſion in the guardian in ſocage, yet 
they held, that at leaſt the firſt leaſe was thereby determined by ad- 
mittance of the leſſor's power to make ſuch preſent leaſe, which, if 
the firſt ſhould ſtand in the way, he could not do; and a guardian 
in ſocage hath power to make leaſes for years. Though this caſe 
is cited in (5) Hutton to be no ſurrender, yet it was in a caſe, where 
the queſtion was of a ſurrender ſtrictly and properly ſo called; 
and therefore though it were not to be cited for an authority of a 
ſurrender properly ſo called, yet it might amount td a determina» 
tion of the firſt leaſe, which in the principal caſe, all the court 
agreed that it did: but they held, it would be otherwiſe in 
caſe of ſuch leaſe made by a guardian pur nurture, for he can only 
make leaſes at will; and therefore ſuch ſecond leaſe at will mult 
be abſolutely void, when the leſſee was in poſſeſſion already by 
yirtue of a leaſe for years. 

If a woman, who is guardian in ſocage to her ſon, marries again, 
and the huſband and ſhe join in a leaſe of the infant's lands, this 
leaſe, upon the death of the huſband, becomes void; for the by 
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tereſt which ſhe had in the lands was in right of the infant, and " 
therefore ſhall not bind her, as thoſe acts ſhall in which ſhe joins le 
with her huſband in parting with her own poſſeſſions. 8 


10. Of Leaſes made purſuant to Authority. We 


Rel. Abr. If one hath power, by virtue of a letter of attorney, to make i 
1 Co: leafes for years generally by indenture, the attorney ought to make a 
En them in the name and ſtyle of his maſter, and not in his own „ 
115. name : for the letter of attorney gives him no interett or eſtate in 4 
—_— Pl the lands, but only an authority to ſupply the abſence of his maſter * 
: by ſtanding in his ſtead, which he can no otherwiſe do than * 
+ by uſing his name, and making them juſt in the ſame manner and b 
ftyle as his maſter would do it he were prefent : for if he ſhould h 
make them in his own name, though he added alſo, by virtue of e 
the letter of attorney to him made for that purpoſe ; yet ſuch 
leafes ſeem to be void, becauſe the indenture being made in his 
name, mult paſs the intereſt and leaſe from him, or it can paſs it 
from no body : it cannot paſs it from the maſter immediately, 
becauſe he is no party ; and it cannot paſs it from the attorney at 
all, becauſe he has nothing in the lands ; and then his adding by 
virtue of the letter of attorney, will not help it, becauſe that letter of 
attorney made over no eſtate or intereſt in the land to him, and, 
conſequently, he cannot, by virtue thereof, convey over any to 
another. Neither can ſuch intereſt paſs from the maſter imme- 
diately,. or through the attoruey ; for then the ſame indenture 
mult have this ſtrange effect at one and the ſame inſtant, to draw 
out the intereſt from the maſter to the attorney, and from the 
attorney to the leſſee, which certainly it cannot do; and therefore 
all ſuch leaſes made in that manner ſeem to be abſolutely void, 
and not good, even by eſtoppel, againſt the attorney, becauſe they 
pretend to be made not in his own name abſolutely, but in the name 
of another, by vitue of an authority which is not purſued. This 
caſe therefore of making leaſes by a letter of attorney, ſeems to 
differ from that of a ſurrender of a copyhold, or of livery of ſeiſin 
of a freehold, by letter of attorney ; for in thoſe caſes when they 
9 Co. 36, ſay, we A. and B., as attornies C., or by virpue of a letter of al- 
1 5 terney from C., of ſuch a date, &c., do ſurrender, & c., or deliver to 
: you ſeiſin of fuch lands ; theſe are good in this manner, becauſe they 
are only miniſterial ceremonies or tranſitory acts in pais, the one | 
to be done by holding the court rod, and the other by delivering - 
a turf or twig; and when they do them as attornies, or by virtue | 

of a letter of attorney from their maſter, the law pronounces 

thereupon as if they were actually done by the maſter himſelf, 

and carries the poſſeſſion accordingly : but in a leaſe for years it 

is quite otherwiſe, for the indenture, or deed alone, convey the 

intereſt, and are the very eſſence of the leaſe, both as to the 

paſling it out of the leſſor at firſt, and its ſubſiſtence in the leſſee 

afterwards : the very indenture, or deed itſelf, is the conveyance, 

without any ſubſequent conſtruction or operation of law there- 

upon; and therefore it muſt be made in the name and ſtyle of him 

who has ſuch intereſt to convey, and not in the name of the 

| | attorneys 
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attorney, who has nothing therein; but in the concluſion of ſuch 
leaſe it is proper to ſay, in witneſs whereof A. B. of ſuch a place, 
&c. in purſuance 7 a letter of attorney hereunto annexed, bearing date 
ſuch a day ; or if the letter of attorney be general, and concern 
more lands than thoſe compriſed in the preſent leaſe, then to ſay, 
in purſuance of a letter of attorney, bearing date ſuch a day, &c., a true 
copy wheresf is hereunto annexed, hath put the hand and ſeal of the 
maſter, and ſo to write the maſter's name, and deliver it as the act 
and deed of the maſter z in which laſt ceremony of delivering it 
in the name of the maſter by ſuch attorney, this exactly agrees 
with the ceremony of ſurrendering by the rod, or making livery, 
by a turf or twig, by the attorney, in the name or as attorney of 
his maſter ; which proves that there is a great diverſity between 
uſing the name of the attorney in the making of leaſes, and uſing 
his name in making a ſurrender of copyhold, or livery of ſeiſin 
of a freehold eſtate, 

The king, by letters patent, gave authority to his ſarveyor to 
make ſuch leaſes of ſuch lands, reſerving the ancient rent, and 
the ſurveyor makes leaſes by indenture between the king ex und 
parte, and J. S. ex alierd parte, and the indenture teflatur quad 
diminus rex dimiſu, c. and the concluſion was, in cujus rei teſti« 
monium the ſurveyor figillum ſitum appoſutt : the court held theſe 
leaſes to be void, becauſe not ' purſuant to his authorityz for a 
bailiff cannot make leaſes in his own name, though it be but de 
anno in annum, and of lands uſually let, but he ought to make 
them in the name of his maſter; ſo here the ſurveyor ought not 
to have put his own ſeal to the leaſe, but the ſeal of the king, for 
without the king's ſeal it cannot be his leaſe ; and the manner of 
pleading ſuch leaſe proves this, for the words are; quod dominus 
rex per A. B. figillum ſuum appeſuit; and a great cate was cited, 
where ſuch leaſe by a bailiff, in his own name, was held to be 
void. 

In ejectment the caſe was, that one A. deviſed lands to B. his ſon 
in tail, with divers remainders over, and makes one C. overſeer of 
his will, and willed that he ſhould have the education of his ſon 
till he came to the age of twenty-one, and to receive, ſet, and let, 
for the ſaid B., the ſaid lands ſo given him, and thereof to ac- 
count to the ſaid B., being allowed his charges, Sc. C. makes a 
leaſe for ſeven years in his own name, with reſervation of rent to 
himſelf; and this leaſe by computation, was to continue half a 
year after B,'s attaining his full age; and if this leaſe was good for 
any part of the term, was the queſtion ; C. being dead, and B. not 
yet of age ? and it was argued to be good for the whole term, or 
at leaſt during the minority of the ſon, and only void for ſo much 
as exceeded the full age of the ſon, and that C. had an intereſt in 
the land, and not a bare authority only; for then all leaſes muſt 
have been made in the name of the infant, and ſo he might avoid 
them whenever he thought fit, which the teſtator never intended 
to empower him to do. But Popham, Clench, and Fenner held that, 
as this deviſe is, C. war but a guardian for nurture, and could not 


make leaſes at his own will and pleaſure; for then he might _ 
em 
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them for one hundred years; but here he can only make leaſes at 
will, for there is no other time certain appointed, and he is but in 
the nature of a bailiff, and accountable; and therefore it was ad- 
judged that the leaſe was void. From this caſe it appears, that if 
the authority had been ſufficient to enable him to have made leaſes 
for years, ſuch leaſes made by him during the continuance of that 
authority would not have determined therewith, but ſhould haye 
ſubſiſted during the whole term for which they were made; and 
the infant in ſuch caſe could not, when he came of age, have 
avoided them, as he may leaſes made by his guardian in . if 
he thinks fit, becauſe the leſſee would have been in by the will and 
deviſe, not by the guardian pur nurture, admitting the authority or 
deviſe had been ſuſſicient for that purpoſe, which in none of the 
following caſes of deviſes it ſeems to be. 
Moor, 77. One deviſes land to his ſon when he comes to the age of 
2 73- twenty-four years, and in the mean time that his executor ſhall 
A Collins. have the overſight and dealing of all his lands and goods: this 
Dyer, 26-b. gives the executor no intereſt to make a leaſe certain for years, 
but only an authority to overſee and order the land in right of the 
ſon, and for his uſe and benefit, as wanting diſcretion to manage 
it himſelf ; but the whole eſtate remains in the mean time in the 
ſon by deſcent, and the executor can only make leaſes at will; for 
there is no expreſs deviſe to him of the lands till the ſon comes 
to twenty-four, nor any expreſs authority to make leaſes for years 
in the mean time; and the heir ſhall not be diſinherited, though 
but for a time, without a manifeſt intent in the will to that pur- 
poſe. And where in that caſe, the ſon died before he came to 
twenty-four years of age, it was held, that whether the deviſe gave 
the executor an intereſt or an authority only, yet it determined by 
the death of the ſon, whenever that happened; for it was only 
affixed to his care of the fon, and, conſequently, determined by 
his death, and was never intended to exclude the next heir till the 
ſon ſhould or might have attained his age of twenty-four years ; 
and then the executor having power to make leaſes at will only, 
the next heir may, whenever he thinks fit, determine them by 
entry, or otherwiſe. | 
Oro. Eliz, But if the words of the will had been that the executor ſhould 
39% rang bave the land, or the profits of the land, to his own uſe, without 
Plummer. account, till the ſon ſhould come to twenty-four, provided, or to 
Cro. Eliz. the intent that he ſhould bring up and educate his child or 
1 children; this would not only amount to a truſt and confidence 
Hob. 28 5. in the executor, but would alſo fix ſuch an intereſt in him for 
Balder v. anſwering the purpoſes of the will, as would go to his executors, 
— though he ſhould die before the ſon attained the age of twenty» 
f. 24. four years; and the education of the child, or children, is no ſuch 
matter of privity or confidence, but that another may do it as well; 
and, conſequently, in this caſe, ſuch executor may make leaſes for 
years, till the ſon ſhould or might attain to the age of twenty-four 
ears; and this would not determine, though the ſon ſhould die 
fore that age, till by computation of time he might have attained 
that age, if he had lived. N 
| ; ne 
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One deviſed lands to his wife de anno in annum, till his fon Mor, pl. 
ſhould come to the age of twenty-one years: this was by all the 143, 3 Co. 
juſtices held ſuch an intereſt as would determine by the death of Paraden 
the ſon, though before twenty-one ; for the intent was only that coſe. Chan. | 
his wife ſhould have the lands during the minority of the ſon, by cg 
reaſon of his ſuppoſed incapacity to manage them during that 1 
time, which reaſon is at an end by his death: and this the rather as 
appears to be his intent by the words de anno in annum, which are 
executory and applicable to each ſingle year, and ſhew his caution, 
not to give it to his wife for any determinate number of years, leſt 
his ſon ſhould die in the mean time, whoſe death, or attainmentof 
twenty-one years, he intended ſhould be the determination of the 
wife's intereſt. But by Dyer, it would have been otherwiſe, if the 
words had been, ill the ſon ſhould or might come to that age; and 
therefore this caſe differs from Boraſton's caſe, and the other caſes, 
which were adjudged, upon a ſpecial reaſon, that for payment of 
debts, or for the ſupport and proviſion of the deviſee or executrix, 
or for maintenance of his children generally, where he had ſeveral ; 
there in ſuch caſes, though the ſon to whom it was deviſed at ſuch 
an age ſhould die before that age, yet the executrix, or deviſee, 
ſhould have ſuch an intereſt veſted in them for thoſe purpoſes, as 
ſhould not determine till the ſon ſhould or might have attained 
that age, if he had lived; and, conſequently, ſuch executrix, or 
deviſee, may make leaſes for years, which ſhall continue as long as 
their own intereſt therein, 


11. Of Leaſes made purſuant to Powers in private Conveyances 
and Settlements. 


As in the ſettlements of eſtates in families, it is uſual to limit 1 Burr. 120 
but eſtates for life to the preſent takers, to prevent their power of < — — — 
alienation and defeating their iſſue of the proviſion intended them 4 2 | 
by ſuch ſettlements ; and yet it is neceſſary the land compriſed in Mohun, 
ſuch ſettlements ſhould be continued in the occupation and ma- Fer (E); 

X a [and note, 
nuranck of tenants and farmers, who, being ſkilled in the arts of that the 
huſbandry, know beſt how to improve and manage them to ad- rules of law 
vantage; therefore, to encourage the induſtry of ſuch farmers, it * 
is become cuſtomary to empower the tenants for life to grant clefgatica 
leaſes for a certain time, which otherwiſe they could not do, hay- leafes, and 
ing themſelves but an uncertain intereſt determinable on their wenn; > 
deaths, It will therefore be neceſſary to conſider theſe kind of — 
leaſes, and how far their purſuing or deviating from the ſeveral tail under N 
powers whereon they are founded will invalidate them, and how 7 — | 
far not; as alſo upon what ſort of ſettlements ſuch powers may be 445 


reſerved, and what not. to leaſes made by virtue of powers in ſettlements.] 


Tenant for life, upon a ſettlement made 12 Fac. 1. had power Vgh. 28 
to make leaſes of all or any of the lands which at any time hereto- 55. 
fore have been uſually demiſed or let in poſſeſſion for three CIO 
lives, or any number of years determinable on three lives, or for Trim v. 
twenty-one years, or under, reſerving the rent thereupon now 3 
yielded or paid, or more, ſo long as the leſſees, their executors oy” 
and 
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and aſſigns duly pay the rents, and perform the conditions, ac- 
cording to the true meaning of their indentures of leaſe. The 
tenant for life makes a leaſe of ſeveral parts of thoſe lands, for 
years determinable on three lives, ſo long as the leſſees, their 
executors and aſſigns, duly pay the rents, &c. (verbatim as in the 

wer), reſerving the ſame rents which were reſerved 12 Fac. 1. 
when the ſettlement was made, and ſpecifying particularly what 
thoſe rents were; and there being other lands, called Lofeeld, 
which were found not to have begn in leaſe ſince 12 Elia. (when 
they were let for twenty-one years at 100/. per ann. rent), he now 
leaſes thoſe lands for twenty-one years, rendering 100 J. per ann, 
rent, and with the ſame clauſe as in the other, viz. ſo long as the 
leſſees, their executors and aſſigns, duly pay, &c. The rents due 
at Mich. for the lands in the firit leaſe were found to be in arrear, 
but paid in a month after; and the rent upon the leaſe of Lofield 
was duly tendered, but not received; and before the next rent- 
day the defendant, as heir at law in remainder, entered, upon 


whom the leſſees re-entered to maintain their leaſes, Oc. I. It 


was agreed, that the limitation in the ſeveral leaſes, ſo long as 
the leſlees, their executors and aſſigns duly pay, Sc. was well 
warranted by the power being in terminis the ſame with the power, 
and therefore was good. 2. That by non-payment of the rent at 
the days, the leaſes were determined, ſo that no acceptance after 
could fave or ſet them up again. 3. It ſcemed to be agreed that 
the firſt leaſe was good, becauſe expreſsly found, that the rents 
reſerved were the ſame as were reſerved 12 Fac. 1. and that ne- 
ceſſarily implies that thoſe lands were then in leaſe, and being 
ancient lands, they ſhall be prefumed to have been uſually 
demiſed ; and the rather, becauſe no doubt was made of this at 
the trial. But 4. It was adjudged that the leaſe of Leſeld was not 
warranted by the power; 1. Becauſe the qualifications annexed 
to the power of leaſing ſhew, that land not ſo qualified was not to 
be leaſed : now the land to be leaſed by virtue of this power, was 
ſuch as had been actually let, which muſt be twice at leaſt ; but 
Lofield appears to have been let but once i therefore not within the 
power: alſo, uſually may ſignify the common continuance of land 
in leaſe; as land leaſed for 509 years long ſince is land uſually 
demiſed, though it were demiſed but once; but then the words, 
at any time, ſhew that it muſt be of lands which had been uſually 
at all times let, which Lzsfield was not, being out of leaſe for above 
twenty years before the ſettlement : but chiefly and laſtly this 
leaſe was adjudged void, becauſe the power was to make leaſes, 
reſerving the rent thereupon now yielded or paid, viz. at the time 
of the ſettlement ; and this land not having been leaſed for twenty 
years before, could be under no reſervation of rent at that time, 
and, by conſequence, the rent thereupon then reſerved (which 
was none) could not be reſerved upon any after-leaſe to be made: 
and the words (or more) will not hold, becauſe they are words 
of relation, and muſt refer to ſome rent before, which here was 
none at all: beſides, more or leſ are words of compariſon, and 


comparatives neceſſarily ſuppoſe a poſitive 3 but nothing or no 
rent 


2 ERR) — * 2 = 
* 


c 


Leaſes and Terms for Years, 


rent is a mere privative. And yet the objection againſt this con- 
ſtruction ſeems conſiderable z for it was ſaid, that tlie words (at 
any time heretsfore uſually demiſed) imply that ſome lands were not 
then in leaſe ; therefore the clauſe of reſerving the rents, which 
were then yielded and paid, muſt extend only to the rent of ſuch 
lands as were then in leaſe, and not of the others, which were 
not then in leaſe : yet ſince he had a power of leaſing them, it 
they had been at any time theretofore uſually demiſed, he might 
leaſe them, reſerving what rent he pleaſed ; and fo is one (a) book 
expreſs in point as to the reſervation : but the difference between 
that caſe and this is, that there the power was to let all or any the 
lands generally, without any reſtraint z whereas this is reſtrained to 
lands v/ually letten, which, as appears afore, this of Lofield was 
not, having been let but once; and therefore the very power of 
leaſing fails as to that; otherwiſe the reſervation of a rent, though 
none was reſerved before, ſeems no great objeCtion againſt the 

leaſe : ideo guere ? | 
A ſettlement was made to the uſe of A. for life with remainders 
over, provided that the tenant for life may make leaſes of the pre- 
miſes, or any part thereof, ſo as upon every leaſe there be reſerved 
5 5. an acre for every acre of the land or premiſes ſo demiſed: the 
tenant for life leaſes a rectory, (which was not included within the 
ſettlement, and conſiſted only of tithes, without any glebe,) reſerv- 
ing rent, or without any rent at all reſerved ; and if this were a 
good leaſe within this power was the queſtion ? It was argued not, 
becauſe conſtruction is to be made upon the whole clauſe, and the 
latter words, which appoint the reſervation of 5 s. rent for every 
acre of land, ſhall;reſtrain the general import of the word premiſer 
to land only, whigh can only conſiſt of acres; otherwiſe it may as 
well be ſaid, where a power is to make leaſes, ſo as the ancient 
rent be reſerved, that you may, by virtue of this power, leaſe lands 
which were never before demiſed, and that the words ancient rent 
{hall only be applied to the lands which had been anciently or 
uſually demiſed. But it was anſwered and reſolved by the court, 
that this leaſe was within the power, and ſo would a leaſe of land, 
not uſually demiſed, in the caſe before put; for the power being 
general and affirmative at firſt to make leaſes of all or any part, 
the reſtraint which comes after under the /o as, Cc. ſhall be ex- 
tended no farther than the very words themſelves import, that is, 
in the one caſe, to ſo much an acre for that which conſiſts of acres, 
and in the other, to the ancient rent for that which was anci- 
ently or uſually demiſed. And this reſolution was founded chiefly 
on Cumberford”s caſe, where the power was to make leaſes of all 
or any part, ſo as ſuch rent, or more, were reſerved upon every 
leaſe as was reſerved within the ſpace of two years before ; 
and a leaſe was made of partof theſe lands which had not been 
demiſed within two years before; and it was reſolved to be a 
good leaſe, and that he might reſerve any rent he pleaſed, becauſe 
the power was general to leaſe all; and therefore the reſtrictive 
Clauſe ſhould be applied only to ſuch lands as had bcen demiſed 
Vithin two years before ; but 1 in the principal caſe, ſaid, if 
it 


145 


2 Jon. 31% 


(a) 2 Rolls 
Abr. 262. 
Cumber- 
ford's caſe, 


Vent. 294» 
2 Lev. 150. 
3 Keb. $440 
527. 
Walker and 
Wakeman. 


2 Roll. 
Abr. 262, 


146 


Goodritle V. 
Funucen, 


Dougl. 565. 


q Term 
Rep. 677. 


Leaſes and Terms for ears. 


it had been res integra, he might perhaps be of another opinion, 
Note alſo, this caſe ſeems againſt the @ſe of YVaugh. 35, before. 
[Lord Ferrers was tenant for life under a ſettlement, in which 
there was the following power, viz. © That it ſhould be lawful 
« for the tenants for life reſpectively, from time to time, and at 
« all times during their reſpective natural lives, and when they 
cc ſhall reſpectively come into, and be in, the aual poſſe/ſron of the 
& aforeſaid 42 ano! premiſes, by virtue of the limitations afore- 
&« ſaid, by indentures under their hands and ſeals, to demiſe all 
&« or any of the ſaid manors, meſſuages, lands, tenements, and 
« hereditaments hereinbefore mentioned, or any part thereof, to 
it any per ſon or perſons whomſoever, in poſſeſſion, but not by way 
« of reverſion or future intereſt, for the term of twenty-one years 
« abſolute, or any leſs abſolute term; or for any term or number 
cc of years determinable upon one, two, or three lives, ſo as upon 
&« every ſuch leaſe or leaſes reſpectively, there be reſerved and 
ce made payable during the continuance of ſuch leaſe or leaſes 
« reſpectively, to be incident to, and go along with the imme- 
« diate reverſion or remainder of the premiſes ſo leaſed, ſo much 
« or as great yearly rents as, or more than now is, and are paid 
cc and yielded, or agreed to be paid and yielded for the ſame, or 
« proportionably for any part thereof,” Lord Ferrers, under this 


ower, granted a leaſe to the defendant for ninety-nine years, if 


ſhe ſhould ſo long live. Part of the premiſes compriſed in the 
leaſe, conſiſted of manors and manerial rights which had never 
been leaſed before, and alſo of a fiſhery which had been let be- 
fore, but was not at the time of the ſettlement. Since that time, 
it had been let again at 157. It was objected, that the manors 
and fiſhery were not demiſable under the power. The manors 
had never been let; the fiſhery was not let at the time of the ſet- 
tlement; and the power required the rent then paid, or more, to 
be reſerved. Things then for which u rent was n paid, could 
not be meant to be comprehended. This would avoid the whole 
leaſe; for one entire rent was reſerved, and it could not be appor- 
tioned. But, by the court, the power is expreſs to demiſe the 
manors and fiſhery. - They are particularly mentioned in the ſet- 
tlement, and the power goes to the whole. They pay under this 
leaſe as great a yearly rent, as at the time of the ſettlement, for 
they paid nothing then. The words, therefore, are complied 
with, and this objection could only ſtand upon intent. But no 
ſuch intent appears. The manors are nonſinal, — of no value,— 
no object of yearly income; the filhery wprth only 15 F. a year. 
They are convenient to the leſſee living on the land, and of no uſe 
to the remainder- man. The intent was to give leave to demiſe 
all, reſerving as much rent in the whole, as had been reſerved be- 
fore. Beſides, the words at the end of the power, “ or propor- 
ce tionably for any part thereof,” ſnew that it was the intent that 
the guantum of the rent, and not any particular part of the pre- 
miſes included in the ſettlement, was to guide the perſon in exe- 
cuting the power. 
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A., tenant for life under a ſettlement, in which there was a Bagot v. 
power, that any perſon who ſhould be actually ſeiſed of the lands 8 
by virtue of the ſettlement might make a leaſe or leaſes for three 381. 

lives, or for twenty-one years, of all or any part of the premiſes Fol. 332+ 
therein compriſed, at ſuch yearly rents, or more, as the ſame were 
len let at, granted a leaſe of the capital meſſuage for twenty-one 
years, but reſerved no rent. The queſtion was, whether the ca- 
pital meſſuage was demiſable under this power? and the court 
held, that it was not. For the qualification annexed to the power Dougl. 5374. 
of leaſing, that the ancient rent muſt be reſerved, manifeſtly excludes - 
the manſion-houſe, and grounds about it, never let. No man 
could intend to authorize a tenant for life to deprive the repre- 
ſentative of the family of the uſe of the manſion-houſe; therefore, 
the words in ſuch a caſe ſhew, that the power was meant to ex- 
| tend only to what had been uſually let. By that means the heir 
enjoys all the premiſes in the ſettlement, juſt as they were held 
nnd enjoyed by his anceſtor, the tenant ſor life. He has the oc- 
= cupation of what was always occupied, and the rent of what was 
always let. The nature of the thing ſpoke the intent as forcibly 
as the moſt direct words would have done. It was demonitra- 
tion. 
So, where a tenant for life under a will, with a power to let a or Pomeroy v. 
any part of the premiſes, / as the uſual r-nts be reſerved ; and ſo Ft 
as there ſhould not be at any one time any greater or larger eſtate Rep. 665. 
upon any one tenement, or part of a tenement ſo leaſed, than for 
2 three lives, or for ninety-nine years, determinable on lives, either in 
poſfeſſion or reverſion; and fo as ſuch leaſe or leaſes ſhould not 
be made diſpuniſhable of waſte; granted a leaſe of tithes which 
wore never leaſed before the making of the vill; the court held that 
ſuch leaſe was not warranted by the power, and therefore void. 
It was moſt manifeſtly the intent of the deviſor, that nothing 
# ſhould be let, but what had been let before; that thoſe who 
ere to enjoy the eſtate after him, were to enjoy it in the ſame 
manner as he had done. In all caſes on the conſtruction of [r Burr. 
powers, the ſingle point to be conſidered is, the intention of the 4 
ecrcator of the power: that alone muſt govern. ] 
IH land hath been leaſed, by virtue of a contract, from year to 2 Roll. 
ear, for three years, this cannot be ſaid to be uſually let, 262. 
becauſe this is but one leaſe, though renewable every year. 
= [Lands were conveyed on a marriage to truſtees and their Right v. 
Y; heirs, to the uſe of one for life, remainder to his firſt and every * 
WI other ſon in tail male, Sc. with a proviſo, „that it ſhould be * Bl. 
ee . . . . . * 
=” lawful for the tenant for life, and his wife, during their reſpec- Rep. 446. 
tive lives, and the ſon and ſons of their reſpective bodies, and 
che heirs male of ſuch ſon and ſons, and the heirs male of 
: . tenant for life, as they ſhould be ſeverally and ſucceſſively in 
3 poſſeſſion of the freehold by virtue of the limitations aforeſaid; 
and for the ſaid truſtees, and the ſurvivors and ſurvivor of them, 
24 
| 


and the heirs of ſuch ſurvivor, during the minority of any ſuck 

on or ſons, or iſſue male, at any time or times, by any deed or 
derds to be ſigned and ſealed by him or them reſpectively, in 
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ce the preſence of two or more credible witneſſes, to demiſe, leaſe, 
« tc to any perſon, c. either in poſſeſſion or reverſion for one 
c life, or for two or three lives, &c. all or any part of the pre- 
e miſes which had been uſually ſo deniiſed and letten, ſo as there 
tc ſhould be no more than three lives in being at one time,” Sc. 
A leaſe was afterwards made by indenture, &c, bearing date the 
24th of Fune 1742, between the truſtees named in the ſettlement, 
(there being then a minority,) and J. S., of part of the premiſes, 
in conſideration of a fine paid, a certain yearly rent, and a ſpecific 
ſum for a harriot. Several old leaſes of the premiſes were ſhewn, 
ſome in Queen Elizabeth's time, and others in that of Henry 8th; 
ſome for years, and others for ninety-nine years, determinable 
upon three lives: and among the reſt, an indenture 7ripartite bear- 
ing date the 15th of December 1638, whereby one of the anceſtors 
of the preſent tenant for life, ſeiſed in fee, in conſideration of na- 
tural love and fatherly affection to his ſecond ſon, and for his 
better advancement, livelihood, and maintenance, covenanted to 
ſtand ſeiſed to the uſe of himſelf for life, then of his ſecond ſon, 
his executors, &c. for ninety-nine years, if his faid ſon, or any 
woman he ſhould marry, or any iſſue of his body, ſhould fo long 
live, paying unto the heirs and aſſigns of the father the yearly rent 
of 47. payable quarterly; with covenants on the part of the ſon to 
pay the rent, and repair the premiſes. The queſtion was, whether 
a covenant to ſtand ſeiſed could be conſidered as an evidence of 
the uſual manner of demiſing? And by the court, it ſhould. 
There is no doubt, but that theſe lands had been uſually leaſed for 
lives; and the uſual profits made by fines. A covenant to ſtand 
ſeiſed entered into by the owner of an eſtate, is a leaſe: and the 
objection, that the covenant to ſtand ſeiſed in queſtion is by way 
of proviſion for a younger child, is of no weight; for it is eyery 
day's experience; nothing being ſo common as the making\ of 
theſe leaſes for the benefit of younger children.] 

If a feoffment in fee be made to the uſe of A. for life, remaind 
to B. in tail, with power for A. to make leaſes reſerving, or ſo that 
he reſerve the accuſtomable rent, payable to all thoſe who ſhall 
have the reverſion or remainder; if A. make leafes accordingly, 
theſe leaſes derive their eſſence out of the feoffment, and after they 
are made do, in point of time, precede all the other eſtate limited 
by that feoffment ; ſo that the rent thereupon reſerved, ſhall go, 
with the reverſion or remainders thereby limited, as a rent proper- 
ly ſo called, and not as a ſum in groſs; and therefore thoſe in re- 
verſion or remainder may diſtrain, or have an action of debt for 
recovery of it, as if they were ſeiſed in fee, and had made. ſuch 
leaſe. And where one (a) book calls it a ſum in groſs, this is 
denied to be law in (5) another, and ſeveral books prove it a rent. 
But in (c) Poph. it is ſaid to have been a doubt, in the Lord Dyer's 
time, if ſuch leaſes ſhould be good, unleſs there were a clauſe, 
that the feoffees, and their heirs, ſhould ſtand ſeiſed to the uſe of 
ſuch leſſees; for which reaſon it may not perhaps ſtill be amiſs to 
inſert ſuch a clauſe, though ſuch leaſes have ever ſince been held 


to be good without ſuch clauſe; for fince the ſame deed that 
limits 
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limits the eſtates to A. and B. gives A. power to make leaſes for 
ſuch a determinate time, theſe leaſes cannot be derived out of the 
intereſt of A., for that being but for his own life, is not commen- 
ſurate to ſuch leaſes, which at all events are to laſt for ſuch a time; 
and if ſuch leaſes were to determine at A.'s death, the power 
would be nugatory and idle, becauſe without it he might have 
made ſuch leaſes; but the power being to make leaſes which ſhall 
endure longer than the life of A., theſe leaſes, when they are 
made, mult be derived out of the fame root as the eſtate of A. 
himſelf is, that is, out of the eſtate of the feoffees, who for that 
purpoſe have a kind of /cintilla juris left in them to ſerve ſuch fu- 
ture leaſes when they are made, and by conſequence, muſt be ſeifed 
to the uſe of ſuch leſſees; and then the ſtatute of 27 H. 8. c. 10. 
preſently carries the poſſeſſion accordingly ; and the power, being 
coeval with the other eſtates, may well ſubject them to the execu- 
tion thereof; ſince he who is maſter of his own eſtate, may dif- 
poſe of it upon what terms he thinks fit. 

But thefe leaſes can only be made by virtue of ſuch powers upon 
eſtates executed by tranſmutation of poſſeſſion : therefore, it one 
bargains and ſells lands to another by indenture enrolled for the 
life of the bargainee, with power for the bargaince to make leaſes 
for three lives, or twenty-one E yet this is of no effect to 
give him any ſuch power; for here is no tranſmutation of the 
poſſeſſion at law, but only a uſe raiſed by virtue of the conſidera- 
tion, to which the ſtatute immediately carries a poſſeſſion, accord- 
ing to that uſe; but for the reſidue of the eſtate, it continues 
wholly in the bargainor, as it was before; and then the perſons 
who are to be the leſſces being unknown, no conſideration can 
ariſe from them to the bargainor, and by conſequence, no other 
uſe can then be drawn out of him. And if the uſe does not ariſe 
at the time of the bargain and ſale, it can never ariſe after; be- 
cauſe when the deed is once perfected, its operation, as to creating 
any new or further intereſt, is then at an end, and conſequently, 
no leaſes can be made upon ſuch a conveyance, for want of a con- 
ſideration to raiſe a uſe to the leſſees. 

So, if one covenants to ſtand ſeiſed to the uſe of himſelf for 
life, remainder to his wife for life, with divers remainders over, 
with a power for the covenantor, for divers good cauſes and con- 
liderations, to make leaſes for lives or years, Sc. this power is 
perfectly void, ſo that he cannot by virtue thereof make leaſes, 
even to his ſons or daughters, or any other of his blood, much lets 
to ſtrangers; becauſe ſuch general conſideration can raiſe no uſe 
at all, and no averment of a particular conſideration can help it, 
becauſe his intent appears to be general, with regard to the per- 
ſons to take ſuch leaſes, as to the conſideration whereon they are 
to be made for his intent then was not to demiſe to one perſon 
more than to another; and fince ſuch leaſes are to ariſe and take 
their effect out of the eſtate of the covenantor, there muſt be 
a conſideration to raiſe a uſe for that purpoſe at the time of the 
covenant made; which in this caſe there cannot be, when neither 


the berſons nor the confederation are known : and i there be no con- 
& 3 ſideration 
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ſideration to raiſe ſuch uſe at the time of the covenant perfected, 
it can never ariſe after, becauſe the further operation of the deed 
then ceaſes. But upon a feoffment, fine, or recovery, where the 
eſtate is executed, and a change of the poſſeſhon made preſently, 
there, no conſideration is requiſite to raiſe any of the uſes; and 


then, by virtue of the power which is created at the ſame time 


with the conveyance itſelf, the leaſe may be made at any time 
aſter. 

And yet where one covenanted to ſtand ſeiſed to the uſe of him- 
ſelf for life, remainder to his eldeſt ſon, with power for himſelf to 
leaſe a ſmall part for forty years, which he accordingly afterwards 
did, for a. proviſion for a younger child ; though at law this was 
not good, yet the Lord Chancellor Egerton, upon a bill in Chan- 
cery, decreed relief, becauſe the ſon claimed by the ſame convey- 
ance by which the power was limited, and the conveyance was in- 
tended to have been by livery, but that the father was adviſed ſuch 
covenant to {ſtand ſeiſed would do as well; and the law in Mild. 
may's caſe was not then adjudged; ſo that neither the party 
nor his counſel did then know but that ſuch power was warranted 

law. | 


reaſon for ſupporting the leaſe. ] 


* Godb. 327. 
pl- 419. 


Bayley v. 
Warburton, 
Com. Rep. 


494- 


A huſband ſeiſed of lands in right of his wife, he and his wife 
levy a fine to the uſe of themſelves for their lives, and after to the 
uſe of the heirs of the wife; proviſo, that it ſhall and may be law- 
ful to and for the ſaid huſband and wife, at any time during their 
lives, to make leaſes for twenty-one years, or three lives; and the 
wife being covert, made a leaſe for twenty-one years: it was ad- 
Judged a good leaſe againſt the huſband, — made when ſhe 


was a feme covert, and although it was made by her alone, by 


reaſon of the proviſo. This is the caſe verbatim, as it is put in the 
book: but ſurely the reporter muſt be miſtaken ; for, as it is put, 
there appears no power for the wife ſolely to make leaſes, but only 
in conjunction with her huſband ; therefore the power muſt be 
intended for the wife ſolely, or for the huſband and wife, or either 
of them ; and then, no doubt, ſuch leaſe by the wife alone will 
bind the huſband, becaule it takes its eflence out of the fine, to which 
both were parties and conſenting. | 

[One ſeiſed in fee, on his marriage with a ſecond wife, ſettled 
lands on himſelf for life, then on his wife for life, then on the iſſue of 
that marriage, then to the uſe of his eideſt daughter by his former 
wife, and to the heirs of her body, &c. There was a proviſo, that it 
ſhould be lawful for the wife, during her life, to demiſe the premiſes 
to any perſon for ſuch term, with and under ſuch conditions, rents, 
and reſervations, in ſuch manner to all intents as tenant in tail may 
do by ſtatute 32 H. 8. for the term of one, two, or three lives, 
upon and under ſuch reſervations and rents, and in ſuch manner 
as tenant in tail was enabled to do by that ftatute. The huſband 


died, and the wife married again, and ſhe and her ſecond huſband 


demiſed the premiſes purſuant to the power. Two queſtions were 
made; firſt, whether the leaſe made by the huſband and wife, 
when the power was given to the wife alone, were a good execu- 
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tion of the power, or whether it were not ſuſpended by the mar- 
riage ? —_— whether this leaſe by the huſband and wife 
ought not to have been made by fine? As to the firſt queſtion, 
the court held, that this was a good execution notwithſtanding the 

wer. As to the ſecond, that no fine was neceſlary ; for the 
eſtate of the leſſees was not derived from the leſſors, but aroſe out 
of the eſtate of the feoffees or releaſees named in the original ſettlg- 
ment: that therefore, nothing ae Ya requiſite to the raiſing 
of an eſtate to the leſſee, than what wah required by the deed ere- 
ating the power; which was only an indenture ſigned by the party 
making the leaſe, and made in ſuch manner as the 32 H. 8. re- 
quires in leaſes by tenant in tail. ] 

A., ſeiſed of a reverſion in fee expectant upon an eſtate for life 
to B., covenants to levy a fine, c. to the uſe of himſelf for lite, 
remainder to the uſe of himſelf in tail, Sc. with power to A. to 
make any leaſe or leaſes in poſſeſſion or reverſion of all or any the 
premiſes, provided that ſuch leaſe or leaſes do not exceed 
+ three lives at the moſt, or twenty-one years, and fo as the 
accuſtomable rent be reſerved, payable during ſuch leaſe or 
leaſes : a fine is levied accordingly : then A. makes a leaſe to C. 
for nincty-nine years, if two lives ſhould ſo long live, to begin after 
the death of B., rendering 14 J. per annum (the ancient rent) to 
him, his heirs and aſſigns, and to ſuch perſon and perſons to 
whom the inheritance ſhall after his death appertain; and if this 
was a good leaſe, purſuant to his power, was the queſtion ? It was 
adjudged that it was : becauſe the firit part of the power was to 
make leaſcs abſolutely and indefinitely, in poſſeſſion or reverſion, 
and the reſtraint which came after was only that they ſhould 
not exceed three lives, or twenty-one years, which this leaſe 
does not; for though it is for ninety-nine years, yet it is deter- 
minable on two lives, which is leſs. Beſides, the power being to 
make leaſes as well in reverſion as in poſſeſſion, and for lives as 
well as years, could not have been executed, as to making leaſes 
for lives, in any other manner; for they could not be made for 
lives in reverſion, as they may for years determinable on lives; 
and a leaſe in ſuch manner was moſt conſonant to the nature of 
his eſtate, which was but a reverſion after the eſtate for life to B. 
But the court agreed, that if one hath power generally to make 
leafes for three lives, he cannot make a leaſe for ninety-nine years, 
if three lives ſo long live; for this is not purſuant to his power, 
which was only to make leaſes for three lives ; and there being no 
other liberty given in the power, he cannot vary from it, becauſe 
ſuch powers being to charge the inheritance of a third perſon, are 
to be taken ſtrictly. 2. It was adjudged, that the reſervation was 
good, becauſe ſuch leaſe, after it is made, comes in by virtue of 
the power above all the limitations, and takes its eſſence, not out 
of the eſtate for life, but out of the eſtate of the conuſees before 
all the other eſtates, and then they coming in after, in the nature 
of reverſioners, the reſervation to them is good. 

It was ſaid by the judges, in 3 Keb. that the conſtructon in 
Whithet's caſe, that a perſon, having power to make leaſes for 
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Mich. 
& Geo. 2. 
Rattle v. 
Popham, 
in B. R. 
2 Stra. 992+ 
[ (a) The 
widow after- 
wards filed 
Her bill in 
Chancery; 
and Lord 
Talbot held 
the leaſe to 
be warrant- 
ed by the 
„ ſay- 
ng, that it 
was not a 
defetive, 
but a blun- 
dering execu- 
tion, and 


he decreed the defendant to pay all the coſts both at law and in equity. 
And note, in the caſe of Zouch v. Woolſton, 2 Burr. 1147. the court of King's Bench were of opinion, 
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three lives, could not make a leaſe for ninety-nine years deter. 
miuable on three lives, was too nice, and expreſsly contrary to the 
intent of the parties, 

Yet in a late caſe, where A. made a ſettlement, and limited the 
eſtate to himſelf for life, remainder to his ſon B. for life, with 
ſeveral remainders over, with a power to B. when he came into 
poſſeſſion, 10 afſign or limit the ſame to any woman that he ſhould 
marry, or for the uſe or in truſt for her, in lieu of her jointure ; B, 
on his intermarriage, by deed reciting his power, demiſed the 
eſtate to truſtees for ninety-nine years, in truſt for her, if ſhe 
ſhould ſo long live: though it was agreed, that this was no greater 
eſtate than by the power he was enabled to make, being to deter- 
mine on her death, and that an eſtate for years was, in the eye of 
the law, of ſhorter duration than an eſtate for life; yet it was 
reſolved, that the power being poſitive, and ſpecifying what eſtate 
was to be limited, ought to be conſtrued 1 purſued ſtrictly, 
being to ariſe out of the eſtate of a third perſon (a): and they 
agreed the rule laid down in (b) Whitlect's cafe, that all poſitive 
particular powers muſt, in all material circumitances, be politively 
and particularly purſued, 


2 Burr. 1147. 2 Ves. 644 


that whatever is an equitable, ought to be deemed a legal execution of a power.] (6) 8 Co. 70. Ley. 74. 


Co. 45. S. 


3 Keb. 44. 
Alſop V. 
Pine. 


2 Bulſ. 216. 
Cro. Jac. 
247. Roll. 
Rep. 12. 

2 Roll. 
Abr. 260. 
Fox v. 


Prickwood. 


— 


Palm. 468. 
Cro. Eliz. 5. 
6 Co. 33. 
Leon. 35. 


3 Leon. 1 30. 


& Leon. 64. 
Moor, 159 
Poph. 9. 

Veiv. 222. 


Rule laid down. 


One had power in effect to make leaſes for the lives of A., B., 
and C., and he makes a leaſe to them for three lives, and the life 
of the longer liver of them : this was held to be ſufficient within 
the power, becauſe for three lives generally, and for three lives 
and the longer liver of them, is all one, ſince without ſuch words 
it would have gone to the ſurvivor. 3 

Tenant in fee makes a leaſe ſor life, and after levies a fine to 
the uſe of J. S. for fifteen years, remainder to the uſe of himſelf 
for life, with power for himſelf to make leaſes for twenty-one 
years, or three lives in poſſeſſion ; and the queſtion was, if by 
virtue of this power he might make leaſes during the continuance 
of the term for fifteen years, or not till after that was ended ? and 


per curiam clearly, he may make leaſes preſently in poſſeihon ; for 


the power iſſues out of the whole eſtate, and by virtue thereof he 
may make leaſes in poſſeſſion preſently, and need not ſtay till 
the term end, or the lands come into poſſeſſion; and the 
termor ſhall have the rent reſerved thereon : and they agreed, that, 
as this power was, he could not make leaſes in reverſion, but the 
term of fifteen years was immediately ſubject to the power, and 
when that is executed it will charge the poſſeſſion, 

Tenant for life, with power to make leaſes for twenty-one 
years, rendering the ancient rent, makes a leaſe for twenty-one 
years, to begin ſuch a day after : this is not purſuant to the power, 
and conſequently void, becauſe pro tempore it is a future leaſe, 
which this power does not warrant, but it ought to be made in 
poſſeſſion; for if he might make leaſes in reverſion, or in future, 
though but a month after, he may as well make them to begin 

twenty 
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twenty years after, or after his death, and ſo defeat the intent of Cro. Jac. 


the power, which being to charge the eſtates of third perſons, is — J _ 


to be taken ſtrictly. i Raym. 247 

But where a huſband, ſeiſed of lands in right of his wife, made Dyer, 357. 
a leaſe for twenty-one years purſuant to 32 H. 8. c. 28. and after, Tin 36- 
by a private act of parliament it was enacted, that the huſband © Loon. OG, 
ſhould have thoſe lands for his life, remainder to his wife for life, 2 Roll. 
and that all leaſes and grants thereof made or to be made by the Abr. 26. 
huſband for three lives, or twenty-one years, reſerving the ancient 
rent, ſhould be good; and the huſband after made a leaſe of theſe 
lands, to begin after the expiration of the firſt leaſe; it was held 
good]; for the lands being in leaſe at the time of the making of the 
act, the intent of the act ſeems to warrant ſuch leaſe in reverſion, 
and the rather, becauſe there was no reſtraint from making leaſes 
in reverſion, as there is in 32 H. 8. c. 28. which ſeems implicitly 
to give a power of leaſing them in reverſion : but they agreed, that 
if the lands had not been in leaſe at the time of making the act, 
or if a leaſe had been made in poſſeſhon purſuant to the act, the 
huſband could not in either of theſe cafes have made a leaſe in re- 
verſion, or to beg at a future time; becauſe then the power 
might well be executed by making leaſes in poſſeſſion, which here, 
having but a reverſion himſelf, he could not. It was alſo held, 
that a commiſſion from the queen to make leaſes for twenty-one 
years, to ſave her the trouble of making them, would not warrant 
leaſes in reverſion. 

[So, tenant for life of the reverſion of lands that were in Coventry e. 

leaſe for lives, by virtue of a power under a ſettlement, (providing —_— 
&« that it ſhould be lawful for every perſon who ſhould be actually — — 
&« ſciſed of the freehold of the premiſes limited in uſe, to make 
« leaſes of any e which had been uſually letten for lives 
« or years, of which he ſhould be ſo actually ſeiſed by virtue of 
« the limitations aforeſaid, by indenture, for any term not ex- 
e ceeding twenty-one years, or determinable on one, two, or three 
« lives, &c. ſo as there were not in any part of the premiſes fo 
te leaſed at any one time, any more or greater eſtate or eſtates 
* than for twenty-one years or three lives, or for any number of 
e years determinable upon three lives,”) made ſeveral leaſes for 
ninety-nine, to commence from the death of a remaining life 
m a former leaſe. And the queſtion was, if theſe leaſes were 
purſuant to the power ? It was objected, that they were leaſes in 
reverſion. But it was anſwered, that when a man made a ſettle- 
ment of the reverſion of lands demiſed for life or years to the uſe of 
one for life, with power to make leaſes generally, he may make a 
leaſe during the continuance of a former leaſe, to commence after 
the former, as otherwiſe his power would be ineffectual. 

However, where C. under a power to make leaſes for one, two, Baynes v. 
or three lives, or for twenty-one years, reſerving the ancient rent, Fn, Sir 
demiſed to B. for twenty-one years, to commence after the death ,;,. "Bur 
of J. and M., who were tenants for life at the time of making the — caſe did 

Not receive 


lettlement, and who lived for ſeveral years after; it "I — a deciſion, 
t 
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but was ad- that the power was not well executed, the leaſe being to com- 
gourned, mence in fuluro.] 

other queſ- . 

tions ariſing therein. And it is obſervable, that the court are ſtated by the reporter, to have founded 
their reſolution on this point on the caſe of Slocomb v. Hawkins, as reported in Yelverton, 222., and 
on that of Suſſex v. Wroth, as cited 2 Roll. Abr. 261. and 6 Co. 33., both of which caſes, as cited in 
the reporters referred to, apply only where reverfionary leaſes are made under a power attaching upon 
eſtates in poſſeſſion. Pow. on Powers, 419. 


; 2 Roll. Abr. One poſſeſſed of a manor for nincty-nine years, by his will 
+7 _ —_ deviſes it to A. his wife for her life, with power 10 let, /et, or male 
1 adjudged on &ates out of it, and that in as ample manner as I myſelf might, ifl 
„ a ſpecial were living; and after the death of A. he deviſes it to B. his 3 

verdict. daughter, and the heirs of her body begotten, and dies, and 4. . 

being his executrix, conſents to the deviſe, and after makes a 

leaſe of part of the ſaid manor to C. for ninety-nine years, if three We 

A lives ſo long live, and dies: this was adjudged a good leaſe _—_ 2 
hy B. the daughter; though it was objected, that the had power to 
| diſpoſe of it only during her own lite, becauſe otherwiſe ſhe might ME 

; defeat the remainder limited to the daughter. But the court held, We 
n that the diſpoſition made by her ſhould continue after her death, F 
1 otherwiſe the power would be merely idle, ſince without it ſhe 3 


might have diſpoſed of it during her own life. 


{4 Ler. 176, One ſeiſed of lands in fee makes a leaſe for ninety-nine years, 
I 3 „ If three lives ſhould ſo long live, and after ſettles the reverſion on 


Keb. 178, himſelf in tail, with power to make leaſes for one, two, or three 
910. Opey lives, or for twenty-one years in poſſeſſion; and after he makes a 


1 

4 4 4 leaſe for twenty-one years, to begin after the expiration of the firſt 
3 Chan, Ca, leaſe; and if this was purſuant to his power, was the queſtion ? 
5 17. And the court agreed, that where tenant in poſſeſſion makes a 
#4 ſettlement with power to make leaſes generally, there, he can only 


make leaſes in poſſeſſion ; but where he that makes the ſettlement 
had only a reverſion at the time, there, he may make leaſes out of 
that reverſion ; for that agrees with the intention of the parties, 
which is to be the guide in the copſtruction of all fuch powers: 
but here, the power being expreſsly to make leaſes in poſſeſſion, 
this leaſe, which was of the reverſion only, is not within the 
power, as the court ſeemed to agree; though it was urged, that a 
leaſe in preſent: of the reverſion was conſonant to the intent of the 
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Hawkins, verſity agreed on by the court; for there it is put, that tenant in 


1 parties, and ſuch a leaſe in poſſeſſion as the nature of his eſtate 
1 Cro. Jac. would admit of; ideo quere? And note, the caſe of Slacomb and 
4 318. Slo- Flawkins, as it is reported in Crs, Fac. ſeems to impeach the di- 


; Yelv. 222. fee of a manor, which was then in leaſe for years, levies a fine 
- S.C, thereof to the uſe of himſelf for life, remainder to his eldeſt ſon in 
| tail, with power for the tenant for life to make leaſes at any time 
for twenty-one years; and before the firſt leaſe expired the tenant 
for life made a leaſe for twenty-one years, to begin after the de- 
termination of the firſt leaſe, and died ; and though the ſettlement 
itſelf was of a reverſion, and the power general, yet this leaſe in 
| reverſion was adjudged void for that, as the court ſaid, it ought 
: to have been a leaſe in poſſeſſion: but Yelverton, who 1 the 
ame 
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ſame caſe, mentions it as a ſettlement of lands in poſſeſhon, and 
that the tenant for life made a leaſe for twenty-one years, and 
after, before the expiration thereof, made another leaſe for twenty- 
one years, to begin after the expiration of the firſt leaſe ; and this 
ſecond leaſe was adjudged clearly void, and contrary to the mean- 
ing of the power. 

Deviſee for life, with power to make leaſes for twenty-one 
years, whereupon the old accuſtomed yearly rent ſhall be reſerved, 
makes a leaſe for twenty-one years, under the old rent, &c. and 
a year before the expiration of that leaſe he makes a leaſe to 
another for twenty-one years, to begin preſently: this leaſe ſeems 
to be good within his power as a concurrent leaſe, becauſe it is no 
charge upon the reverſion, nor is there any more than twenty-one 
years in toto againſt the reverſioner; but this power would not 
warrant the making of leaſes in reverſion ; for then he might 
charge the inheritance ad infinitum. 

[Lord Ferrers was tenant for life under a ſettlement in which 
there was a power, for the tenants for life, reſpefively, when 
they ſhould reſpectively come into and be in actual poſſeſſion of 
the premiſes ſettled, by indentures under their hands and ſeals, to 
demiſe all or any of the ſaid premiſes, or any part thereof, in poſ- 
ſeilion, but not by way of reverſion or future intereſt, &c, Part 
of the premiſes ſubject to the power were let by the agent for 
the tenant for life by agreement in writing, from the 15th March 
1775, to occupy till the 1oth March 1776, to three perſons, and 
the reſt was at the time of the leaſe in the occupation of tenants 
at will. Afterwards, on the 17th of Augu/t 1775, Lord Ferrers, by 
indenture, reciting the power, demiſed part of the premiſes to the 
defendant for ninety-nine years, from Lady-day then laſt, if ſhe 
ſhould ſo long live, at the yearly rent of, Sc. It was objected to 
this leaſe upon motion for a new trial, (the defendant, the leſſee, 
having gotten a verdict in ejectment brought by the remainder- 
man to recover the premiſes leaſed,) that it was a leaſe in rever- 
ſion, and therefore, contrary to the power and void ; for it was 
contended that Lord Ferrers, at the time of this demiſe, could not 
grant an immediate leaſe in poſſeſſion, becauſe part of the premiſes 
were then let, under an expreſs agreement, for a term, of which 
ſeveral months were then to run; and though the reſt was ſtated to 
have been in the hands of tenants at wall, yet, as the law then 
ſtood, they muſt be conſidered as tenants from year to year, and 
entitled to ſix months notice. Lord Ferrers, it was inſiſted, could 
not have brought an ejectment againſt any of them at the time of 
the demiſe, and therefore had no immediate poſſeſſory right; ſuch 
right, and the right to recover in ejectment being convertible. It 
made no difference to this queſtion, that the ſubſiſting leaſes were 
not by deed, ſince a parol leaſe for three years, or leſs, was equally 
eſfectual with a leaſe by indenture ; and the court could not draw 
the line, and ſay, that a leaſe granted under a power like the pre- 
ſent, ſhould be good although there was a ſubſiſting term of /ever 
months at the time of granting it; but ſhould be void if there was 
3 ſublilting term for /even years: the legiſlature only, or the — 
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could draw ſuch a line. Sir Orlando Bridgman, the father of con- 
veyancers, and who probably invented theſe powers, laid it down, 
it was ſaid, that all leaſes, where there was a particular eſtate out, 
were leaſes in reverſion, And the interpoſition of the legiſlature 
in 4 Geo. 2. c. 28. 66. to enable landlords to renew leaſes for lives, 
although the under-tenants ſhould not likewiſe ſurrender, corrobo- 
rated this doctrine. But it was, anſwered by the other fide; 
firſt, that the tenants aſſented to this leaſe, and ſurrendered their 
7 before the execution of it, in- order to make it valid, 
is had been expreſsly left by the judge to the jury, who found 
that the defendant was in poſſeſſion at the time of the execution, 
Secondly, that if the jury had not found the leſſee to have been 
in poſſeſſion, ill this would be good as a concurrent leaſe : for this 
Read v. Naſh was cited, and the reaſon there given for ſupporting 
the leaſe was ſaid to be a ſtrong one; namely, that the inheritance 
was not charged in the whole with more than twenty-one years, 
No authority, it was ſaid, had been cited againſt this caſe, nor any 
anſwer given to the reaſoning in it. Thirdly, that, in reſpect of 
the power, all the ſubſiſting leaſes were leaſes at will; there was 
no outſtanding leaſe as againſt the remainder-man ; he would not 
have been bound to give the tenants notice to quit, but might have 
entered upon them immediately; for, except in the caſe of leaſes 
under the power, (and theſe were not in many reſpects according 
to it,) the poſſeſſion would devolve upon him the inſtant of the 
death of the tenant for life, And for theſe reaſons, the court 
unanimouſly held the leaſe to be good, notwithſtanding this 
objection. ] 
Tenant for life, with power to make leaſes for three lives, or 
twenty-one years, cannot make ſuch leaſes by letter of attorney, 


by virtue of his power; becauſe ſuch leaſes not being derived out 


of the intereſt of the tenant for life, but by an authority derived 
from the tenant in fee, and to charge the eſtate of third perſons, 
the truſt for that purpoſe is perſonal, and cannot be delegated to 
another, 

A. makes a leaſe to B. for life, and after levies a fine to the 
uſe of C. for life, remainder to himſelf in fee, with a proviſo or 
power to make leaſes for twenty-one years, or three lives, and 
that the eonuſees ſhould ſtand ſeiſed to ſuch uſes; afterwards 4. 
covenants to ſtand ſeiſed to the uſe of D. in tail, with divers re- 
mainders over, and after grants the reverſion aforeſaid to E. for 
life, who diſtrains B. and avows; and judgment was given 
againſt the avowant ; becauſe by the covenant to ſtand ſeiſed, Cc. 
A. had deſtroyed his power of making leaſes, and, by conſe- 
quence, the grant to ER. not being derived thereout, could not 
affect any of the preceding eſtates. 

One hath power to make a leaſe for ten years, and he makes a 
leaſe for twenty years; yet in equity this is good for ten years, 
and fo it has been ſettled ſeveral times. 

One having power to make leaſes for twenty-one years in poſ- 
ſeſſion, made a leaſe to A. for twenty-one years in truſt for the 


payment of debts ; but the leaſe was made to commence from a 
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ume to come, and ſo not purſuant to the power; yet, being made 
{or the payment of debts, was ſupported in equity. 

(Tenant for life of eſtates ſituate in Ireland, with full power of 
making leaſes for any term not exceeding thirty-one years or three 
lives, fo commence in poſſeſſion, at the beſt improved rent that could 
be had for the fame, made a leaſe ** from the date for and during the 
« natural life and lives of three perſons and the longefl liver of them, 
« or, for the term, time, and ſpace of thirty-one years, to commence 
« from the date, which ſhould laft longeſt, from thenceforth next en- 
« ſuing, fully to be complete and ended.” On an ejectment brought, 
in the court of Exchequer in Ireland, by the heir at law and re- 
mainder- man, and a ſpecial verdict returned thereon, the queſtion 
was, whether this leaſe was good within the terms of the power ? 
On argument before the barons, it was adjudged that it was good, 
which judgment was affirmed on a writ of error in the Exchequer- 
chamber there, before the Lord Chancellor of Ireland, aſſiſted by 
Lord Annaly, the Chief Juſtice of the court of King's Bench, the 
conſtituent members of that court. But Lord Annaly having de- 
livered his opinion for reverſing the judgment, a writ of error was 
brought in parliament. It was there argued on the part of the 
remainder-man, that the leaſe was bad, for that it was in mani- 
feſt oppoſition to the power; becauſe, inſtead of being a leaſe for 
one or other of the terms expreſsly, as the power directed, it was 
a leaſe for the one or the other as chance ſhould direct; and that 
he, being a purchaſer for the moſt valuable of conſiderations, had 
a clear right to exact a ſtrict performance of the condition an- 
nexed to his father's power of leaſing. But it was contended on 
the other ſide, that, in caſes of this kind, all a remainder-man 
could reaſonably expeCt was, that an eſtate, when it came to 
him, ſhould not be charged beyond what it was the intention of 
the ſettler to allow thoſe who ſtood before him to charge it. That 
it would not be ſo by the leafe in queſtion, if it were conſtrued 
as a good leaſe for three lives, and no longer. That courts of 
law, who, in modern times, had adopted the ſame rules of con- 
ſtruction which prevailed in courts of equity, in the conſtruction 
of powers and of the inſtruments by which they were executed, 
would, when they had been exceeded, correct the exceſs, and 
ſupport the execution / far as it was warranted by the power. 
That the leaſe in queſtion, ſo far as it was a leaſe for three lives, 
was clearly warranted by the power ; and this was apparently the 
primary object of the parties. Beſides this, they had a ſecond 
object in view, which was to ſecure the eſtate to the leſſee for 
thirty-one years, in caſe the leaſe for lives ſhould determine ſooner. 
But this, whether it was conſidered as concurrent or contingent, 
was not warranted by the power. — The leaſe was adjudged good; 
and the judgment affirmed.) | 

If one makes a feoffment in fee to the uſe of himſelf for life, 
with power to demiſe, leaſe, grant, or deviſe the lands for three 
lives, or twenty-one years, yet this gives him no other power in 
eſſect than to limit the uſe of the land for three lives, or twenty- 
one years; for all leaſes to be made by him by virtue of ſuch 
power 
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way to make power take their eſſence out of the original feoffment : therefore; 
bot kae if he makes a leaſe for three lives, and makes livery of the land, 
thought it this is a forfeiture of his own eſtate for life; becauſe he Himſelf 
no forfeit- being only tenant for life, cannot out of that eſtate make ſuch 
ure, becauſe leaſes 3 and when he takes upon him to make livery of the land, 
— of the he takes upon him to make the leaſe as owner of an eſtate ſuſſi- 
deed the cient for that purpoſe, which he is not; and to make ſuch leaſes 
lende takes no livery is requiſite, becauſe they taking effect out of the firſt 
eflect, and 5 
then te feoffment, the livery made upon that is ſufficient to ſupply all the 
livery comes future limitations to be made in purſuance thereof. But if he 
to late. purſues the words of the power, and ſays only, I demiſe or leaſe 
ſuch lands to you for three lives, this is ſuſhcient, and will be taken 
in execution of the power a good leaſe for three lives. So, if he 
only ſays, I limit the uſe to you for three lives, &c. this likewiſe is 
ſufficient, becauſe this in effect is the ſubſtance of his power, and 
the ſtatute preſently carries the poſſeſſion after ſuch uſe. So, if 


one hath power only to limit new uſes, and he gives or deviſes, 


Sc. the land itſelf, this is alſo good, and enures to a limitation of 


the uſe, becauſe the uſe is but an equity to have the land itſelf, 
and when he gives, demiſes, or deviſes the land itſelf, he alſo gives 
all his uſe and equity therein, and then the ſtatute executes the 
poſſeſhon accordingly. 
Carth. 427. It was found by a ſpecial verdict, that A., being ſeiſed of the 
2. 25 manor of M., did, on his ſon's marriage, ſettle the ſame to the 
eg 5 uſe of himſelf for life, and after to the uſe of his wife for life, 
378, Ld. then to the ſon in tail, with the following proviſo or power; viz. 
—.— 267. That it ſhould be lawful for the ſuid A. during his life, and for his 
omyns, 37. 5 X : 

8 wife, after his death, during her life, by deed indented to make leaſes, 
Winter v. either in poſſeſſion for the term of one, tuo, or three lives, or for the 
Loved. ferm of thirty eue years, or for any other term or terms, number or 

numbers of years, determinable upòn one, tao, or three lives, or in re- 
verſion for one or two lives, or for thirty years, or for any ether term 
or number of years, delerminable upon one or two lives; ſo as ſuch 
demiſe be not made of any the ancient demeſne lands, parcel of the faid 
manor, er of any other lands which for the ſpace of ſeven years have 
been uſed as demeſne lands, and ſo as the ancient rent be reſerved ; 
afterwards A. by deed makes an abſolute leaſe for thirty years of 


copyhold lands, parcel of the ſame manor, which were in the tenure 


of J. S. for the term of two lives, to commence after the two lives 
then in being. And in this caſe it was held by Halt, Chief Juſtice, 
- Turton and Eyre Juſtices, contra Rokeſby, 1. That a leaſe of copyhold 
lands was not warranted by the power, being within the exception 
of ancient demeſne lands, all copyhold lands being ancient demeſne, 
it being an inſeparable quality of every copyhold, that it was time out 
of mind parcel of the manor. 2. It was held by the ſaid juſtices, 
againſt Rote/by, that a lcaſe for thirty years abſolute in reverſion 
after two lives, might be made by A. or his wife of any lands 
which were in their power of leaſing ; and herein Holt held, that 
a leaſe to commence at any day to come, is properly a leaſe in re- 
verſion ; but in this caſe it ſigniſies a leaſe to commence after ſome 
intereſt in being at that very time when the leaſe in reverſion was 
4 made ; 
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made; that this power to leaſe for life in reverſion muſt be taken 
to be a leaſe of the reverſion itſelf, and not a concurrent leaſe, 
and that it cannot be otherwiſe, becauſe a freehold caunot com- 
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mence in futuro; and where there is a power given to make leaſes a 


in poſſeſſion and reverſion, in ſuch caſe if a leaſe is made in poſ- 
ſeſſion, and afterwards ſome life drops, he cannot make a new 
leaſe in reverſion of the ſame lands, becauſe his power is executed 
by making the firſt leaſe: that where a qualification is annexed to 
a power of leaſing, which, if obſerved, goes in deſtruction of 
the power, the law will diſpenſe with ſuch qualification ; as where 
there is a power to make a leaſe of a manor, or of any part 
thereof, ſo as the ancient rent be reſerved, yet he may by this 
power make a leaſe of the ſervices, parcel of the manor, upon 
which no rent can be reſerved ; otherwiſe the expreſs power would 
be defeated. 

A man made a voluntary ſettlement on his ſon for life, and 
after to his firſt and other ſons in tail, with power to the ſon to 
make a leaſe in poſſeſſion for ninety-nine years, determinable on 
three lives, and alſo to make leaſes for ſixty years, to commence 
aſter his death, if he had iſſue male, to continue ſo long as he 
had iſſue male: the ſon makes a leaſe to his father in truſt for one 
of his younger children, but the leaſe was not purſuant to the 
power; yet it was decreed good, and taken to be a leaſe made by 
the father after a voluntary ſettlement. 

[The Duke of Montague was tenant for life, without impeach- 
ment of waſte, with power to leaſe “ referving ancient and ac- 
te cuſtomed rents, heriots, boons, and ſervices,” under which 
power he granted ſeveral leaſes. In the former leaſes, the tenants 
covenanted © to keep in repair :” in thoſe granted by the duke 
that covenant was omitted. The Lord Chancellor, after taking 
ſome days to conſider of it, was of opinion, that that covenant 
was a boon, and beneficial to the remainder-man; and held theſe 
leaſes void for want of it. He ſaid, that he was clear upon the 
argument; but he took time, becauſe there was no caſe in point. 
The more he thought of it, the more he was convinced. The 
principle he reſted upon, was, “ that the eflate muſt come to the re- 
* mainder-man in as beneficial a manner, as ancient holders held it.“ 

Under a power requiring the beſt rent that can be reaſonably 
gotten, to be reſerved payable during the term, there muſt be a 
covenant for payment; for under a mere reſervation, it is not 
payable till entry; and therefore, in fact, may never be payable 
during the term. Beſides, if there be no covenant to pay the 
rent, the leaſe may be aſſigned to a ſucceſſion of beggars. There 
mult alſo be a clauſe of re- entry; elſe the ground may be unoc- 
cupied without any, or at leaſt a ſufficient diſtreſs upon it, ſo that 
the remainder-man can neither have his rent nor his land. The 
ode a counterpart too is an unuſual omiſſion, and very pre- 
judicial. | 

But if the covenants be upon the whole ſuch as leave the par- 
tics on the ſame footing as under former leaſes, their differing in 
illing circumſtances will not be material. Thus, it was objected 
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to the covenants in the leaſe from Earl Ferrers to Mrs. Funucan, 
(by one of which ſhe covenanted, that ſhe would pay half the 
land-tax, amounting to 7/. 10s. by the other of which the earl 
covenanted for himſelf, his heirs, &c. to free her from tithes and 
from levies and payments to the church,) that the covenants in 
the leaſe were not ſo beneficial to the remainder-man, as thoſe in 
the ancient leaſes; for that in the former leaſes, the tenants cove- 
nanted to pay all duties and taxes, except the land-tax ; that church 
dues were particularly, by law, chargeable on the occupier ; but by 
that leaſe the landlord covenanted to free the tenant from tithes 
and all levies and payments of the church. The new covenants 
were therefore leſs beneficial to the remainder-man, than thoſe 
in the former leaſes. By the court—The power made no men- 
tion of covenants. The ground, therefore, muſt be, that the pre- 
ſent covenants were a fraud on the power, by leſſening the value 
of the reſervation; but on conſidering them fully, it appeared, 
that what is thrown on the landlord was compenſated by what 
was paid by the tenant. She was to pay half the land-tax, As 
to the church-dues, the covenant ſeems to be collateral, and not 
to go with the land, to bind the remainder-man, reſembling a 
covenant for quiet enjoyment. But if it did go with the land, 
there was no pretence of fraud on the power ; the 3o/. were, 
bond fide, reſerved as an ancient rent. What was ſtipulated with 
regard to tithes was of no conſequence, ſince none were pay- 
able. 

As under a power to leaſe reſerving the uſual covenants, the 
omiſhon of a uſual covenant will vacate the leaſe, ſo the intro- 
duction of an unuſual covenant in ſuch caſe will have the fame 
effect. Thus, where a tenant for life made a leaſe under a power 
in thoſe terms, containing a proviſo, © that in caſe the premiſes 
ec were blown down or burned, the leffor, or the perſons who 
cc for the time being ſhould be entitled to the freehold and inhe- 
cc ritance, ſhould re-build, otherwiſe the rent ſhould ceaſe,” the 
leaſe was adjudged to be void; the jury having expreſsly found 
ſuch covenant to be unuſual. 

It is no objection to a leaſe under a power * that it is in truſt 
& for him who executes the power,” provided the /ega/ tenant be 
bound, during the term, in all requiſite covenants and cou- 
ditions. ] 


(K) By what Form of Words Leaſes may be made. 


HERE it may be laid down for a rule, that whatever words are 

ſufficient to explain the intent of the parties, that the one 
ſhall deveſt himſelf of the poſſeſſion, and the other come into it 
for ſuch a determinate time, ſuch words, whether they run in 
the form of a licence, covenant, or agreement, are of themſelves 
ſufficient, and will in conſtruction of law amount to a leaſe for 
_= as effectually as if the moſt proper and pertinent words had 


cen made uſe of for that purpoſe ; and on the contrary, if we" 
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molt proper and authentick form of words whereby to deſcribe 
and paſs a preſent leaſe for years, are made uſe of, yet if upon 
the whole deed there appears no ſuch intent, but that they are 
only preparatory and relative to a future leaſe to be made, the law 
will rather do violence to the words, than bredk through the in- 
tent of the parties: for a leaſe for years being no other than a 
contract for the poſſeſſion and profits of the lands on the one ſide, 
and a recompence of rent or other income on the other, if the 
words made uſe of are ſuſhcient to prove ſuch a contract, in what 
form ſoever they are introduced, or however variouſly applicable, 
the law calls in the intent of the parties, and models and governs 
the words accordingly. 

My Lord Cote tells us, that the words demiſe, grant, betake, and 
to farm-let, and whatever other words amount to a grant, may 


ſerve for a leaſe for years. 
So, he ſays, ded: is a ſufficient word to make a leaſe for years. 


But there are ſeyeral other words which are equally ſufficient 
to make a leaſe for years ; therefore in caſe of the king, if he 
makes a leaſe for years, under the Exchequer ſeal, in theſe words; 
ſeiatis quod nos commiſimus cuftodiam of ſuch land to ſuch a one, 
this is a good leaſe, and the leſſee may plead it as a demiſe or leaſe 
of the land itſelf z for this ſufficiently ſhews the intent of the 
king to part with the poſſeſſion of the land for the time, and 
therefore amounts to an eſfeCtual leaſe ; and this being the uſage 
in the Exchequer, all other courts are bound to take notice thereof. 

So, if one only licence another to enjoy ſuch a houſe or land 
till ſuch a time, this amounts to a preſent and certain leaſe or 
intereſt for that time, and may be pleaded as ſuch, though it may 
be alſo pleaded as a licence; and if it be pleaded as a leaſe for 
years and traverſed, the leſſee may give the licence in evidence to 
prove it. 

[So, where the owner of a houſe and brew-houſe, entered into 
partnerſhip, and aſſigned one-fifth, and covenanted that the part- 
ner ſhould reſide in the houſe, &'c. it was holden, that he could 
not maintain an ejectment againſt the partner contrary to his own 
\— Beſides, that as a licence to inhabit, it amounted to a 
eale. ] 

So, if A. by articles covenants with B. that he ſhall have or 
enjoy ſuch land for ſuch a time, this is a good and effectual pre- 
lent leaſe, becauſe here are ſufficient words to prove a contract, 
that the one ſhall relinquiſh the poſſeſſion, and the other come 
into it. But if the covenant had been with B., that C. a third 
perſon ſhould have or enjoy ſuch lands of A. for ſuch a time, 
or that the executors of B. ſhould have or enjoy it for that time, 
this would be no leaſe to C. or the executors of B., but only a 
bare covenant with B.: for when theſe words have their natural 
and binding force as a covenant with B., they cannot at the ſame 
ume have a different conſtruction, and amount to a leaſe to C. 
or the executors of H., who are ſtrangers to the contract and no 
parties to the deed, and when thoſe executors of B. are not y 
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4 in eſſe; neither can theſe words amount to a leaſe to B., becauſe 
1 the intent is manifeſt that he himſelf is to have nothing in the t 
[| land, but is only a truſtee of the covenant for C. or his executors, t 
| And further, if theſe words ſhould amount to a leaſe to C. or the c 
2 executors of B., when they came in efe, this would take off from j 
7 their operation as a covenant with B.; for the ſame words cannot t 
4 at the ſame time have two different conſtructions and operations; c 
4 and it cannot be ſaid they are a covenant with B. by the firlt 0 
3 words, and a leaſe to C. or the executors of B. by the laſt words; t 
3 for that C. or the executors of B. ſhall enjoy the land, is the very 
4 explanation of the covenant with B., and gives life and force to th 
3 it, and without that he covenants with B. for nothing ; for till p: 
theſe words are added, the covenant with B. is but a dead letter, he 
1 and has no meaning or ſenſe in it. Vi 
| Bro. tit. So, where one by articles covenants, grants, and agrees with pe 
{ Hcaies, 20: J. S. that he ſhall have ſuch lands, or have, hold, and enjoy ſuch a | 
| A 14. lands for ſo many years, theſe are words ſufficient to ſhew a pre- art 
i Cro. Jac. ſent contract for the leſſee's enjoying of theſe lands, and there- he 
4 5 55% fore amount to a preſent leaſe of them as effectually as if there we 
Im. 201. "Sb . . 
. Leon. 118, had been the words dimiſit, lacavit, or ſuch like: and though there m; 
4 119. were in the ſame articles a covenant to make a good and perfect the 
gun ?5* leaſe, as counſel ſhould adviſe, yet that would not prevent or de- bec 
* ro. Car, e 
. 207. ſtroy the operation of the firſt words as a preſent leaſe ; ſuch co- ( 
x on. 231. yenant only being in majorem cautelam, that the leſſee might re- « | 
4 1. c, 61. quire further aſſurance by fine, or the like, if he found it neceſ- « ; 
3 2 Brownl, fary. And the difference is, where ſuch articles, by way of co- tice 
2 23. Roll. yenant, are made by him who is owner of the lands; and where wri 
1 they are made by a ſtranger, or one who has then nothing in the the 
: Roll. Abr. lands: in the firſt caſe, they amount to a preſent and abſolute of ; 
| —_ F leaſe 3 but not in the other, becauſe a man cannot be ſuppoſed to leſſe 
— ee leaſe what he has not: or if it might be ſo ſuppoſed, yet when 0 
Cro, Eliz. it appears in the very articles that he has nothing in the lands, his #7 
2 covenant then can have no other conſtruction, but that he vil was 
21. only Procure the owner of the lands to permit the covenantee to hold year 
cont. per and enjoy thoſe lands; which is the proper and natural interpre- tenſe 
Fineux tation of the words of the covenant, when he himſelf has nothing of tl 
f whereof to make a leaſc, | | 0 
4 Cio. Elz. A controverſy was between two perſons touching a leaſe for tered 
22% _ years, which of them had title to it, and they ſubmitted to the penn 
Trofloeacs award of J. S., who awarded that one of them ſhould have the « wi 
Vewer. land; this was held to be a good gift of the intereſt of the land, « dic 
2 Keb. 268. that is, an award, that the whole leaſe, or intereſt in the land for ty 
for the term then to come, belonged to one, excluſively of the eh 


other. But if the award had been, that the one ſhould permit 
the other to enjoy the term, this, it is ſaid, would not have given 
him the intereſt in the land, nor would amount to a leaſe ; that 
is, as I ſuppoſe, becauſe the permiſſion being to come from the 
other party, the intereſt muſt be ſuppoſed to be and continue 1 
him; and therefore it could not amount to a leaſe, or an awar 
of a leaſe: not to a leaſe, either from the arbitrator or the other; 
ot from the arbitrator, becauſe he had nothing in the land, and 

was 
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was only to award what the other ſhould do; not to a leaſe from 
the other, becauſe it was only the act and award of the arbitra- 
tor: neither could it amount to an award of a leaſe from the 
other, becauſe it was only that he ſhould permit the other to en- 
joy the term, which he might do without making a leaſe; and 
the words being ſpoken by the arbitrator, who was a third perſon, 
cannot have the ſame operation, as if they had been ſpoken by 
one who had intereſt in the lands, but muſt be taken according 
to the literal ſenſe and meaning thereof. 

Articles indented in writing were made between A. and B. in Cro. Eliz. 
this manner: {mprimis, it is covenanted and agreed between the 8 
parties, that A. doth let ſuch lands for and during ſive years, to . 
begin at Mich. next following, under 100. a- year rent; or pro- 847. 
vided that the leſſee ſhall pay 101. at Micb. and Lady- day, by even ee 

. A . r. 449. 
portions, during the term: alſo the ſaid parties do covenant, that pam. 281. 
a leaſe ſhall be made and ſealed, according to the effect of theſe 
articles, before the feaſt of A- Saints next enſuing : this was 
held to amount to an immediate leaſe, by reaſon of the firſt 
words in the preſent tenſe, and that the laſt words were only for 
making ſuch a leaſe in writing for further aſſurance; and the ra- 
ther here, becauſe the leaſe to be ſealed was to be made after the 
beginning of the term. 

One ſaid to another, © you ſhall have a leaſe of my lands in D. 2 Bendl. v. 
« for twenty-one years, paying therefore 101. per ann., make a leaſe cr Pe 
«in writing, and I will ſeal it this was agreed by all the juſ- I _ 
tices to be a good parol leaſe for twenty-one years, though no 3056. 
writing was made of it, (being before the ſtatute of frauds, ) for 
the intent of the parties was ſufficiently expreſſed, and the making 
of it in writing was but for further aſſurance, and left to the 
leflee, if he thought it neceſſary. 

One made his will in this manner: „I have made à leaſe to 2 Bendl. 34 
“J. S. for term of twenty-one years, paying but 20s. rent: this 
was held a good leaſe or deviſe by the will for twenty-one 
years, and that the word have ſhould be taken in the preſent 
enſe, as ded: is in a deed of feoffment, to comply with the intent 
of the teſtator. 

[(On the 28th of Nov. 1760, John Abrahall and P. Lloyd en- Baxter v. 
tered into an agreement (ſtamped with a two ſhillings and ſix- K . 
penny ſtamp) with the defendant Browne, — they agreed, 973. 

* with all convenient ſpeed to grant to him a leaſe of, and they 
did thereby ſet and let to him,” the premiſes in queſtion, to hold 
for twenty-one years, at the rent of 290/. per ann. payable half- 
yearly © zo the lefſors :” the leaſe to contain the uſual covenants, 
and certain ſpecial ones, in one of which the words © this demiſe” 
curred, The defendant entered in purſuance of the agreement, 
nd paid rent up to the 1ſt of March 1774. The court held, that 
his was a good leaſe in preſenti, with an agreement to execute a 
more formal and perfect leaſe in futuro. The operative words 47 
ind /e are in the preſent tenſe. A reference is alſo made to this 
miſe. There have been fourteen years uninterrupted occupa- 
on under it, and five or ſix of them ſince the title of the leſſor 
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of the plaintiff accrued. He has accepted rent, and therehy 
given the defendant every reaſonable hope of acquieſcence. Un- 
der ſuch circumſtances, if the words of this leaſe can import an 
immediate legal demiſe, the court will ſupport it as ſuch; and 
that they will, is evident from the caſes cited, viz. 1 Roll. Abr. 847, 
Meer, 459. Noy, 57. 

In ejectment, the leſſor of the plaintiff derived title from the 
defendant under an inſtrument, purporting to be a demiſe for 
twenty-one years of the premiſes in queſtion. The inſtrument 
was as follows: © Be it remembered that J. B. (the defendant) 
« hath let, and by theſe preſents doth demiſe, &c. unto R. J. 
« c. for twenty-one years to commence the 5th of May or iſt 
« November, whichever firſt happens after the ſaid F. B. recovers 
ce the ſaid lands from M. O. The ſaid R. F. covenanting and 
« agreeing on the foregoing conditions to pay J. B. 100 J. yearly 
« and every year during the ſaid term, &c. ; leaſes with power of 
« diſtreſs, and clauſes for re-entering, and all other clauſes uſual 
« between landlord and tenant, to be drawn and ſigned at the 
« requeſt of either party as ſoon as J. B. recovers the ſaid lands 
« from M. O.“ 7. B. recovered the lands from M. O. and was 
then in poſſeſſion of them. The court were clearly of opinion, 
that the inſtrument operated as a preſent demiſe, and that the 
agreement for a more formal leaſe was merely in further afſur- 
ance. ] 

But now, on the contrary, if the moſt proper form of words of 
leaſing are made uſe of, yet if, upon the whole deed, there appears 
no ſuch intent, but that it is only preparatory and relative to a 
future leaſe to be made, the law will rather do violence to the 
words, than break through the intent of the parties, by conſtruing 
a preſent leaſe, when the intent was manifeſtly otherwiſe. 


a leaſe ſo as to work a forfeiture, vide ſupra, under leaſes made by copy holders. 


Noy, 128. 
Sturgeon 
v. Painter. 


Roll. Abr. 
848. Plea- 
t ance and 
Higham. 
2 Mod. 81. 


Therefore, where articles were drawn between A. and B. in this 
manner: Articles agreed upon, &c. Imprimis, A. doth demiſe ſuch 
a cloſe to B. to have it for forty years, and a rent reſerved, with 
clauſe of diſtreſs, Sc. In witneſs whereof, Sc. and afterwards 
there was written in the ſame paper a memorandum, that thee 
articles are to be ordered by counſel of both parties, according t0 
the due form of law: here, becauſe the intent of both partic 
appeared by that memorandum, and by a leaſe actually drawn by 
counſel, but never ſealed, (upon ſome diſagreement between tht 
parties,) it was ruled by the court, upon evidence in ejectmet, 
that theſe articles were not a ſufficient leaſe, and the jury found 
accordingly ; and yet here was the form and words of a preſet 
andgimmediate demiſe or leaſe. 

So, where articles of agreement are drawK between A. and 5. 
in this manner: firſt, the ſaid A. is contented to demiſe ff 
lands, Sc. to the ſaid B. from Mich. next for ſix years; and aſtet 
theſe words, the rent reſerved is 1001, per ann. a re-entry far nos. 
payment of the rent, a covenant for reparations, and a covenant i 


do ſuch other things; and theſe articles are ſealed and . 
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by the parties: yet they do not amount to a leaſe, but are only 
preparatory covenants or inſtructions towards a leaſe, and never 

were intended to have the force or effect of a leaſe themſelves; 

beſides that, the word contented imports only an approbation of 
ſomething to be done after. This caſe is cited in (a) Cro. Fac. (a) Cro. 
in this manner: that if one covenants and grants with another J. 172. 
that he ſhall have and hold ſuch lands for ten years, that this is a 

good and abſolute leaſe for that time; but if he covenants and 

grants that he ſhall enjoy thoſe lands for ten years, this is no 

jeaſe, becauſe it ſounds only in covenant. Lure of the difference 
between holding and enjoying, for there ſeems none; therefore the 

caſe muſt be miſtaken. 

[On the trial of an ejectment the defendant produced in evi- Goodtitle 
dence a leaſe, as he ſtated, of the premiſes in queſtion, but which 7 
appeared to be an agreement upon paper, anſlamped, and not under 3 5. 
ſcal, between the Earl of Abingdon, under whom the leſſor of the 
plaintiff claimed, and the defendant's father. In the ſubſequent 
part of it were theſe words, via. And further the ſaid Earl of 
« Abingdon doth hereby agree to let, and the ſaid Richard Way 
« agrees to rent and take for the term of ſeven, fourteen, or 
« twenty-one years, in caſe the ſaid Earl ſhall fo long live, at and 
for the rent of 1400 J. a year, to be paid half-yearly, (the ſaid 
% Earl to pay or allow all manner of tithes and taxes, both or- 

« dinary and extraordinary,) all his eſtate, Sc. at Rycot. It is 

« agreed the ſaid Richard Way ſhall enter on all the ſaid premiſes 

« immediately, but not commence payment of rent until Lady-day 

« next. It is further agreed, that leaſes with the uſual covenants | 

&« ſhall be made and executed by the parties on or before Michae/mas 

« next.” On the production of this it was contended, that this 

being produced as a leaſe, and not being ſtamped, could not be read 

in evidence; and the judge being of that opinion, the plaintiff had 

a verdict. But on a motion for a new trial, the court were of 
opinion, that it was not a leaſe, The caſe in Nzy, 128. of Sturgeon 

v. Paynter, they ſaid, is in point. In the preſent caſe, there is 
aiſo an expreſs ſtipulation that leaſes ſhould be drawn before Mi- 

chaelmas : therefore, it plainly was not the intention of the parties (4) So now 
that ſuch agreement ſhould operate as a leaſe, but only that it n an 
ſhould give the defendant a right to the immediate poſſeſſion, till ,t 
a leaſe could be drawn. Had it been a leaſe, the court thought 23 G. 3. 
it ought to have been ſtamped (5). 2 

Articles of agreement were drawn in the following manner: Roe v. 
Articles of agreement between T. S. and D. J., entered into —_— 
G 5 . . . . . 5 lerm 

in regard to his fulling mills, dry- ſalting mills, and other conve- Rep. 163. 
niencies for carrying on the ſaid trades: that the mills and con- 
« veniencies, with the iſlands and acre of land mintsfeet, called, 
* Afhacre, he ſhall enjoy, and IJ engage to give him a leaſe in, for the 
term of 31 years from Whitſuntide 1784, at the rent of 110/.: 
* and that I will purchaſe one yard in breadth to be laid to the 
* Race from the High Clexvs, the length of Charles Cigſe : and that 
ib it be bought, &c.” Here, though the words Hh enjoy are 


ſufficient to give the legal intereſt, yet the latter words reſtrain 
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their operation, and clearly ſhew it was the intent of the parties, 
that there ſhould be ſome further aſſurance. It was in Feri at the 
time: and if a bill had been filed in a court of equity for a ſpeci- 
fick performance of the agreement, that court would not have told 
the party that he had a legal and executed contract, but would have 
decreed a leaſe according to the agreement. By the ſubſequent 
part of the agreement, the landlord was to acquire an additional 
piece of ground to be laid to the mill, without which the leaſe was 
not to be granted : this ſhews that there was to be ſome future in- 
ſtrument to give title to the party.) 

One made a leaſe for life, & proviſum eff, that if the leſſee die 
within ſixty years, that then his executors and aſſigns ſhould enjoy 
the land in his right for ſo many years as ſhould be behind of the 
ſixty years from the date of the leaſe : this was held to be only a 
covenant, and no leaſe, for which there are divers reaſons aſſigned 
in the books; as firſt, becauſe the words purport an agreement, 
and not a grant, and ſo ſound only in covenant, which is a very un- 
intelligible reaſon. Another reaſon given is, becauſe if it ſhould 
be conſtrued a demiſe, it muſt be void, becauſe there is no perſon 
in efſe to take it; for the executors are not in rerum natur. 


Another reaſon given is, becauſe nothing of the ſaid term was 


given to the leſſee himſelf for life, as remainder to him and his 
executors for ſixty years. A fourth and laſt reaſon is, becauſe 
there is no certainty either of the beginning or ending thereof, 
and therefore it cannot be a good leaſe. But a better reaſon than 
any of theſe ſeems to be, that he having in the firſt part of the 
deed made a leale in expreſs and proper words, muſt be ſuppoſed 
to mean ſomething leſs in this laſt part of the deed, which varies 
ſo widely in the form of expreſſion, and which has a natural and 
proper meaning of its own as a covenant, but cannot amount ot 
come up to a leaſe, without violence and force done to the words, 
as well as the intent of the parties. And this the rather ſeems 
probable, becauſe Moor holds clearly, that if it had been provided 
that if the leſſor die within ſixty years, that then he demiſed the 
land to another (who was alſo a party to the deed) for ſo many of 
the ſixty years as ſhould be then to come; this would be a good 
leaſe; for here he comes into the very ſame form of expreſſion 
made uſe of in the firſt part of the deed, which was an actual de- 
miſe, and therefore muſt be ſuppoſed to mean the ſame thing in 
the latter part too, and conſequently, ſuch words would make it 
an actual demiſe. 

A. ſeiſed of lands in fee, by indenture, covenants with B. be- 
fore Eaſter then next, to convey thoſe lands by fine, or other 
aſſurance to B. and his heirs, to the uſe of him and his heirs, with 
a proviſo, that if A. paid to B. 100 J. at the end of thirteen years, 


that then he might re-enter, and all aſſurances ſhould be to the 


conuſor ; and he covenanted and granted for him and his heirs, 
that B. and his heirs ſhould enjoy thoſe lands till the end of the 
ſaid thirteen years, and for ever after, if the 100 J. were not 
paid; and B. covenanted to pay annually, during the thirteen 


years, two capons, and that during the thirtcen years he would 
. no: 
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not commit waſte ; no aſſurance was made within the time: and 
if this, upon the whole deed, amounted to a leaſe for thirteen 
years, was the queſtion? And it was adjudged that it was no 
leaſe, but only a bare covenant, and this judgment athrmed in 
error: for the intent of the parties was to make aſſurance of the 
inheritance by way of mortgage, and the covenant was only that 
he ſhould enjoy the lands during the time of the mortgage, whe- 
ther it continued thirteen years only, or for ever; and if a fine 
had been levied, or a feoffment made, it is plain this deed had 
been no leaſe, but only a covenant to lead or declare the uſes of 
ſuch fine or feoffment z and though none was levied or made, yet 
the deed ſtill continues of the ſame nature as it did at firſt, or as 
if fach fine or feoffment had been actually executed; and the 
covenant on B's part, that he would do no waſte, does not ex- 

ound it otherwiſe, for that was only that he, being a mortgagee 
in fee, ſhould do no waſte, for which otherwiſe there would be 
no remedy, 

So, where one, by indenture enrolled,. for money, bargained 
and fold lands to one and his heirs, provided, that if the bargainor 
for five years paid annually 10 J. to the bargainee at the days li- 
mited in the deed, and at the end of the ſaid five years fhall pay 
2401, then the bargain and ſale to be void: provided alſo, and it 
is further covenanted and agreed between the ſaid parties, that 
the bargainee, his heirs or aſſigns, ſhall not intermeddle with the 
actual poſſeſſion of the premiſes, or the perception of the rents and 
profirs, till default be made in the payment of the ſaid ſums : this 
was held to be no leaſe to the bargainor for five years, but only in 
the nature of a leaſe at will, by reaſon of the negative words, that 
the bargainee ſhould not intermeddle with the rents and profits for 
that time, and, conſequently, ſo long was to leave the bargainor 
in poſſeſſion as he was before. 

So, where A. acknowledged a recognizance to B. of 200 l. and 
B. by indenture of defeaſance, did covenant, promiſe, and agree 
with the ſaid A. that if A. his heirs or aſſigns, ſhould, after ſuch 
a time, convey ſuch an advowſon to him and his heirs; and if 
the ſaid B. his heirs, executors, c. ſhould and might at all times 
thereafter, peaceably and quietly have, hold, uſe, occupy, poſſeſs, 
and enjoy the ſaid adyowſon, without the let, ſuit, trouble, &c. of 
the ſaid A. or any other perſon or perſons, &c. then the recog- 
nizance to be yoid; and the queſtion- was, if this laſt clauſe 
amounted to a leaſe of the advowſon ? The court was of opinion 
that it did not, for the intent of the parties was not to make a leaſe 
of it, but only a condition to defeat the recognizance; and this 
laſt clauſe ſhould have relation to the eſtate in fee precedent, being, 
if the ſaid A. his heirs, Cc. which cannot be intended of a leaſe z 
and further, the clauſe is indefinite, at all times hereafter, and 
does not limit any certain time, for life or years, wherein the 
advowſon ſhall be peaceably enjoyed, and therefore ſhall be in- 
tended during the eſtate in fee before mentioned : but no judg- 
ment was then given. 
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If one makes a leaſe for life, and after grants that the lands or 
the reverſion ſhall remain to another for twenty-one years after 
the death of the tenant for life, theſe words are ſuthcient to paſs 
a reverſionary intereſt by way of future leaſe without attornment, 
though there is not the word demiſe, or any other word ufual or 
proper to deſcribe a leaſe for years by; for here, being words ſuf- 
ficient to prove a preſent contract for the reverſionary intereſt of 
theſe lands, after the eſtate for life determined, theſe, in caſe of 
a leaſe for years, which is but a contract, are in themſelves ſuffi- 
cient, and adequate to any other form. 


(L) What Certainty is requiſite to Leaſes for Years 
as to their Beginning, Continuance, and Ending : 
And herein, 


1. With regard to the Date of the Leaſe. 


A® to the date, they may be conſidered either as it is an impoſ- 
fible date, or an uncertain date; between which the general 
difference taken in the books, is, that if a leaſe be made to begin 
from an impoſlible date, there, the leaſe ſhall take effect from the 
delivery; becauſe it could not be any part of the agreement 
between the parties, as from the 3oth day of February, or the 32d 
day of Apri/ next : but where the limitation is uncertain, as a leaſe 
in October, habendum from the 20th of Nevember, without ſaying 
from November next following or preceding, or what other N. 
vember ; this uncertainty vitiates the leaſe itſelf, becauſe it was 
part of the agreement, that the leaſe ſhould begin from the 20th 
day of ſome November or other; but it not appearing to the court 
what November was intended, they cannot determine it for the 
parties, and therefore for ſuch uncertainty the leaſe itſelf becomes 
void. 

So, where a leaſe is made to begin from the nativity of our Lord 
God laſt paſt, without ſaying from the feaſt of the nativity, this 
leaſe thall begin preſently; becauſe it could be no part of the agrec- 
ment between the parties that the leaſe ſhould begin from the na- 
tivity itſelf, which is paſt ſo many hundred years ago; and there- 
fore, for this impoſſibility of relation, the leaſe ſhall begin preſently. 
But if it were to begin from the nativity of our Lord God gene- 
rally, or from the nativity of our Lord God next enſuing omitting 
the word feaſt, Twiſden was of opinion ſuch leaſe ſhould be void, 
for the uncertainty of its commencement. But Sid. in reporting 
the caſe, ſeems to be of a contrary opinion, and makes a guære, it 
it ſhall not begin preſently ? and, in truth, this ſeems the molt 
reaſonable opinion, for as to impoſſibility of relation, there is the 
ſame in this as there is in the other; and therefore, by the ſame 
reaſon, it ſhall begin preſently. 


To ſuppoſe that the parties referred to an event which happened about two thouſand years 


ago, or had in view an event which never will happen, is to ſuppoſe them not in a capacity to contract. ] 
In 


Leaſes and Terms for Years, 
In ejectment, if plaintiff declares on a leaſe by J. S., 20 Auguft 


for twenty years a feſto annunciationis beate Mariæ V irginis ultimo 
preterito ante datum hujus indenture or indenturæ prædictæ, where no 
mention is made of any date or indenture before in the declaration, 
this leaſe ſhall be taken to commence from the feaſt of the annunci- 
ation next before the 20th of Auguſtin that year wherein the declara- 
tion is; becauſe it muſt have been ſo conſtructed if the word 
ante datem hujus indenture had been omitted, and the addition of 
thoſe words can be to no purpoſe, nor of any uſe, when no inden- 
ture at all is mentioned before, and therefore ſhall be void, or as 
if they had been totally omitted. 

If a leaſe be made for thirty-one years, anno 1531, and after, 


anno 1535, the leſſor, reciting the ſaid leaſe, by indenture makes $49 


a new leaſe in theſe words, noveritis me dictis 31 annis finitis & com- 
pletis dediſſe & canceſſiſſe omnia premiſſa to J. S. habend. & tenend. a 
die confectionis preſentium ( termino prædict. finito ) uſque ad finem 
termini 31 annorum tunc immediate ſequentium plenarie complendorum; 
this leaſe ſhall begin in computation from the expiration of the 
firſt leaſe for thirty-one years after ſuch expiration of the firſt 
leaſe ; for if it ſhould begin from the day of the making of the 
deed, then there would be four years thereof to comò after the 
expiration of the firſt leaſe, which would be plainly againſt the 
intent of the parties; and therefore it ſhall be interpreted that the 
leſſee ſhall have it for thirty-one years after the day of the date, and 
the expiration of the firſt term of thirty-one years, viz. after both. 

So, where leſſee for an hundred years made a leaſe for forty 
years to B., if he ſhould ſo long live, and after leaſed the ſame 
lands to C., habend. for twenty-one years from the end of the term 
of B., to begin and be accounted from the date of theſe preſents ; 
and the queſtion was, if the leaſe to C. ſhould be ſaid to begin 
preſently, or after the term of B.? The judges were clear of opi- 
nion, that the leaſe to C. ſhould not be accounted from the time 
of the date, but from the end of the term of B., becauſe by the 
firſt words it-is a good leaſe in reverſion in that manner; and then 
it ſhall not be made void by any ſubſequent words; or, as Cote 
laid, the laſt words ought to be conſtrued to give an intereſt as a 
ſuture intereſt preſently, and the actual poſſeſſion after the expi- 
ration of the firſt forty years term is well granted by the firſt 
words, 

A man made a leaſe for years, to begin at the feaſt of our Lad 
Mary for twenty-one years, without ſhewing in certainty at which 
of the feaſt of our Lady, viz. the Annunciation or the Purification; 
yet Anderſon held it a good leaſe, and that the leſſee might deter- 
mine the certainty of the beginning of the leaſe, by his entry, at 
which of the fealts he thought fit; but Periam doubted ; and in 
truth this caſe ſeems within the rule before laid down to be void, 
tor the uncertainty of the time of its commencement. 

In ejectment the plaintiff declares upon a leaſe for years, habend. 
ſrom the ſealing and delivery, and declares that the ſealing and 
delivery was 19 Nai, and the ejectment was the ſame day: it was 


moved in arreſt of judgment, that the ejectment could not be — 
poſe 
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poſed the ſame day, for the leaſe did not begin till the next day 
enſuing the ſealing and delivery. But the court diſallowed the 
exception; for where the leaſe is to begin from the time of the 
ſealing and delivery, or generally to hold for twenty-one years next 
following, the ejectment may well be ſuppoſed to be the ſame day; 
for the beginning of the leaſe is preſently upon the ſealing and 
delivery; and therefore ſuch a leaſe ſhall end the ſame time and 
hour. 

If an indenture of demiſe bears teſte 4 May, 10 Fac. and is de- 
livered 5 May, 10 Fac. habend. a feſio annunciationis beate Matiz 


Virginis tum ult. præterit., pro termino viginti unius annorium prox. 


ſequent. datum difte indenture ; this leaſe commences in computa- 


tion from Lady-day before the date, and in intereſt the 5th day, 
which is the day next after the date; and fo all the words of the 
indenture ſhall take effect the 5th day, being the day of the deli- 
very of the deed, and then the leafe will determine on the feaſt of 
the anmunciation twenty-one years after; and therefore the count 
which was of ſuch a leaſe, omitting datum indenturæ, was held to 
be well enough warranted by this leaſe found in hac verba, the 
ejectment not being laid till the 5th of May. 


from the caſe of Enys v. Donnithorne, 2 Burr. 1192. where it is holden, that a leaſe, to bold frem 
A day paſt for fifty years thence next enſuing, the ſaid term to commence and begin from and immediately after 
the ſurrender, forfeiture, or other determination of an exiſt ing leaſe of the ſam premiſes, was not uncertain 
in its commencement, ] 


4 Leon. 14. 
pl. 52. 
Frice v. 
Foſter. 


Roll. Abr. 
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Dyer, 177. 
pl. 35• 


In ejetment the plaintiff declared upon a leaſe made 14 Far. 
30 Elia. from Chriſimas before for three years, and upon evidence 
the plaintiff ſhewed a leaſe bearing date 13th Jan. the fame year, 
and proved to have becn then executed; and it was moved, for 
this variance between the declaration and the evidence, that 
the jury might be diſcharged :' but Ander,or Ch. Juſt. ſaid, that 
the evidence was ſuſſicient to ſupport the declaration; for if the 
leaſe was ſealed and delivered 13 Jan. it was then a leaſe 14 Jan. 
quod, cæteri juſticiarii conceſſerunt. 

If an indenture of demiſe bears teſte 25th March, 15 Car. and 
is delivered the day of the date, and the habend. is from and after 
the day of the date of theſe preſents, for and during the time and 
term of ſeven years from henceforth next and immediately follow- 
ing ang to be complete and ended; this leaſe begins in compu- 
tation from the delivery of the deed, which was the day of the 
date, and in intereſt the next day after the date, and fo all the 
words will have an operation; for it appears that the leſſor was 
not to have the poſſeſſion till the next day after the date, by the 
words habend. from and after the day of the date, which excludes 
the day of the date, but that the ſeven years ſhould commence by 
computation from the delivery, viz. from henceforth, which refers 
to the limitation of the ſeven years; and therefore where the 
plaintiff declared on this leaſe by indenture dated 25th of March 
habend. a die datus for ſeven years, it was adjudged againſt him; 
for by computation it began a datu indenturæ. 

If one makes a leaſe to A. for twenty-one years, and after 


makes another leaſe to B. for years, to begin a fine & expiratione 
Pradict. 
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predict. ter mini 21 annor. dimiſſor. to A., and then the leaſe to A. is Co. Lit. 


determined, either by an expreſs ſurrender, or by an implied ſur- 
render in law, as by A. 's acceptance of a new leaſe for life from 
the leſſor, the leaſe to B. ſhall begin preſently : but if the leaſe 
to B. had been to begin p finem & expirationem prædict. 21 an- 
nor. , there the leaſe to B. ſhould not begin upon the ſurrender, 
ſorfeiture, or other determination ofthe firſt term to A., till the 
twenty-one years actually run out by effluxion of time: the reaſon 
of which difference is, that in the firſt caſe the word ferm com- 
prehends as well the eſtate or intereſt in the land as the time for 
which it is demiſed; and therefore the ſecond leaſe being limited 
to begin a fine & expiratione predict. termint 21 annor., whenever the 
term which includes alſo the eſtate and intereſt is determined, the 
leaſe to B. ſhall begin; but in the other caſe the leaſe to B. is not 
to begin till after the end and expiration of the twenty-one years, 
which cannot be ended but by effluxion of time, 

The biſhop of Bath and Wells, 18 H. 8. made a leaſe in writing 
to A. and B. for ſixty years; proviſo, that if the ſaid A. and B. 
die within the ſaid term of ſixty years, that then, after the death 
of the ſaid A. and B., and of the longer liver of them, it ſhall be 
lawful for the ſaid biſhop and his ſucceſſors, to enter into the ſaid 
lands: A. dies; the biſhop dies: and his ſucceſſor, 22 H. 8. de- 
miſes the ſaid lands to C., habend. cum poft frve per mortem, ſurſum 
redditionem, vel for igfact. pred. B. vacare contigerit, for ſixty years, 
with confirmation of the dean and chapter; and then B. dies 
within the ſixty years, and the grantee of the biſhop would avoid 
this leaſe to C. 1. Becauſe being limited to begin upon one of 
three events, viz. death, ſurrender, or forfeiture, none of which 
happened, it could not begin at all; for it was not determined by 
the death of 4. and B., within the fixty years, as all the court 
agreed, but continued till the leſſor or his ſucceſſors entered; for 
ſo it was expreſsly provided by the leaſe, and that was a mere 
condition, and not a limitation; and then the ſecond leaſe, as was 
argued, cannot begin at all, or at leaſt the time thereof ſhall run 
on from the death of B. the ſurvivor. But it was adjudged the 
ſecond leaſe was good]; for it was not only limited cum per mortem, 
ſurſum redditionem, &c. the firſt leaſe ſhould determine, but alſo 
cum poſt mortem vacare contigerit; ſo that this ſecond leaſe may 
well begin when the firſt term by efluxion of time is run out 2g 
mortem of the parties. And this differs from a remainder limited 
to one after the death of another : there, it ought to begin imme- 
diately after the death, without any interim; but here, it ſhall not 
begin till after the firſt term run out poſt mortem, whenever in ſuch 
manner vacare contigerit, and is a good leaſe preſently in point of 
intereſt, to take effect in poſſeſſion whenever the firſt leaſe, by any 
of theſe accidents, happens to be at an end, and is a good _— 
termini in the mean time. And this conſtruction ought to 
made, to ſupport the leaſe, becauſe it ſhall be taken moſt ſtrongly 
againſt the leſſor, and for the benefit of the leſſee. 

If A., reciting that B. hath a leaſe for years of ſuch lands, 
demiſes the ſame lands to C. for years, to begin after the end or 
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determination of the ſaid leaſe to B., where in truth B. hath not 
any leaſe at all of thoſe lands, the leaſe to C. ſhall begin preſently; 
for in judgment of law, a void limitation and no limitation is all 
one. 90, if he recites a leaſe which in conſtruction of law appears 
after to be void, or miſrecites a good leaſe in a point material, 
Babend. from the end of the ſaid leaſe, this new leaſe ſhall begin 
preſently ; though where the firſt leaſe is good in law, and only 
miſrecited in a point material, the new leaſe can begin preſently 
only in enumeration of years, not in intereſt, till the end of the 
firſt leaſe ; for in theſe caſes the commencement of this new leaſe, 
being referred to a thing which is not, cannot be any ways aſcer- 
tained or governed thereby, and then it is as if no ſuch recital had 
been, which would have left the leaſe to begin preſently, as the 


* ſtrongeſt conſtruction againſt the leſſor, ſince there is nothing now 
. to aſcertam or determine its beginning at any other time. 


[See Preſton on Eſtates, ch. Eſtates for Years.” ] 


So, where the queen-mother, having the inheritance of certain 
lands ſettled on her for her jointure, 14 Car. 1. reciting, that 
whereas Queen Eliz. 22 April in the 42d year of her reign, had 
demiſed thoſe lands to ſuch a one, &c., (whereas the leaſe intended 
was in truth 32 Elia.) the ſaid queen-mother did thereby demiſe 
the ſaid lands, to begin after the end or determination of the 
eſtate granted to the other per literas patentes prediftas, for twenty- 
one years; and the queſtion upon this miſrecital was, when the 
fecond leaſe for twenty-one years ſhould begin ? whether after the 
expiration of the firſt leaſe made 32 Hliz. though falſely recited 
to be made 42 Elia.“ or whether it ſhould begin preſently ? 
It was adjudged, that for this miſrecital the ſecond leaſe ſhould 
commence preſently; and ſo the leſſee was obliged to pay a 
rent of 60/. per annum for the whole twenty-one years, though 
he had nothing in the lands all that time. And this judg- 
ment given in C. B. was afterwards affirmed upon error in 
B. R. And in this cafe the court agreed, that if the date of 
the recited leaſe only had been miſtaken, and the ſecond leafe 
had been of the lands, habend. after the expiration or determin- 
ation of the eſtate or leaſe of the firſt leſſee generally, in ſuch 
caſe the ſecond leaſe had been good, and ſhould not have begun 
before; for then there had been ſufficient certainty for the 
time of its commencement, and then utile per inutile non vitiatur ; 
but here being limited to begin after the determination of the 


_ eſtate granted per /iteras patentes predifas, where there were no 


Hob. 128. 
Withers v. 


Caſſon. 


ſuch letters patent, and ſo the relation idle and null, the ſecond 
leaſe begins preſently, as if no ſuch recital or relation had been, 
and there is no utile at all; for it is tied up to begin after a leaſe 
which is not. And as to Periam's opinion, that if I let lands to 
J. to begin after the expiration of a leaſe thereof, which I have 
made to J. S., where in truth I have made no leaſe to J. S., that 
the leaſe to B. ſhall never begin; this was denied to be law, and 
againſt the current of all authorities. The court further ſaid, the 
principal caſe here differs from Withers and Caſſon's caſe, where 

one 
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ene made a leaſe for years, habend. a feſto purificationis, and after 
by deed, reciting that he had made a leaſe to commence a fe 
onnunciationis, granted the reverſion to another, and that grant held 
good : for in the grant in the reverſion the miſrecital of the par- 
ticular eſtate is not material in the caſe of a common perſon, ſo 
long as he hath a reverſion in him; but here in the principal caſe 
one term is recited to give certainty to the commencement of 
another, and is tied up by ſuch preciſe words to begin after the 
determination of the leate granted by the ſaid recited letters 
patent, that this cannot be referred to a leaſe that varies in 
the date, though agreeing in other circumſtances (which yet 
is not here, for the certainty of the term to B. is not recited): and 


though a leaſe is good without a date, yet when a leaſe is recited 


to be of ſuch a date, a leaſe which bears another date cannot be 
ſaid to be ſuch recited leaſe ; ſo that the leaſe here muſt begin pre- 
ſently; which, by the way, makes the grant good, either to paſs the 
reverſion with attornment, or being by indenture, to take effect 
upon the ſurrender, forfeiture, or other determination of the firſt 
term; and ſuch recital makes no eſtoppel either againſt the leſſor 
or leſſee, or any claiming under them ; or if it ſhould, yet the jury 
are not eſtopped to find the truth ; and then the court ſhall judge 
accordingly. 

And this rule, that if the former leaſe be miſrecited in the 
date, Sc. and a new leaſe made, to begin after the expiration of 
the ſaid recited leaſe, that ſuch new leaſe ſhall _ preſently, 
holds as welb in the leaſe itſelf as where the jury find an inden- 
ture of leaſe, whereby it is recited, that the leſſor made ſuch 
former leaſe of ſuch date, and under ſuch rent, without finding 
it ſo in fact, but only by way of recital in the deed : ſuch ſecond 
leaſe ſhall in conſtruction of law be adjudged to begin preſently, 
though in the deed it is limited to begin after the expiration of 
the firſt leaſe ſo recited ; becauſe the jury do not actually find the 
firſt leaſe, but only a recital of it in another deed, which recital 
may be falſe, for ought appears to the court; and then the ſecond 
leaſe ſhall begin preſently, as if no ſuch firſt leaſe were at all, 
ſince the not finding it effeQtually is, as if there were none ſuch 
made, 

King Hen. 8. in the 31ſt year of his reign, leaſed lands to one 
for twenty-one years, and after granted the reverſion to a biſhop, 
who, reciting all the lands contained in the letters patent, and the 
land itſelf before leaſed, by name, and reciting the letters patent 
thus, that whereas H. 8. by his letters patent, dated 20 H. 8., 
where in truth they were dated 31 H. 8., and alſo miſreciting the 
day of the date, grants all the lands, tenements, c. to the firſt 
leſſee for a certain number of years, poſt expirationem hujuſmod: 
literarum patentium : in this caſe it ſeems, that the date being miſ- 
taken, and the commencement of the new leaſe referred to the 
expiration of the ſaid letters patent, when in truth there were no 
ſuch letters patent as were recited, the ſecond leaſe ſhall begin 
preſently, aud ſo by acceptance thereof will amount to a Go 
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der of the firſt : it would have been different, if the ſecond leaſe 
had been limited to begin after the end of the firſt term gene- 


rally, 


2. With regard to other Circumſtances taken Notice of in the 
Deed of Leaſe, whereby to aſcertain the Commencement 
thereof. 


As to other collateral circumſtances taken notice of in the deed 
of leaſe in order to aſcertain the commencement thereof, theſe 
are various, according to the agreement of the parties. 

Therefore, if one makes a leaſe for years to another for ſo 
many years as J. S. ſhall name, this at the beginning is uncer- 
tain ; but when J. S. hath named the years, this aſcertains the 
commencement and continuance of the leaſe accordingly, and in 
the mean time, if the lefſee enters, he ſeems to be tenant at will. 
(But quære if by ſuch entry before the commencement of the 
leaſe he is not a diſſeiſor, as other leſſees are who enter before 
their time ?) But if the leaſe had been made for ſo many years as 
the executors of the leſſor ſhould name, this could not be made 
good by any nomination, becauſe to every leaſe there ought to be 
a leflor and leſſee; and here the nomination which aſcertains the 
commencement not being appointed till after the death of the 
leſſor, makes the leaſe defective in one of the main parts of it, 
viz. a leflor, and therefore, of conſequence, muſt be void; which 
is alſo the reaſon that in the firſt caſe the nomination ought to be 
made in the lifetime of the leſſor, and not by J. S. after his death, 
for then it will be void, ; 

If a perſon makes a leaſe for ſo many years as he ſhall live, or 
the parſon of D. makes a leaſe of his 5 for ſo many years as 
he ſhall be parſon there, theſe leaſes are ſaid to be abſolutely void, 
for the uncertainty of their continuance; becauſe none can ſay 
how long the leſſor will live, or be parſon; and then it cannot be 
a leaſe for years, when by no poſlibility the number of years can 
be aſcertained. But if the leaſe were for twenty-one years, or 
any other certain number of years, if the leſſor ſhould ſo long 
live, or continue parſon, or if J. S. ſhould ſo long live, theſe are 
good, becauſe the leaſe at firſt is certain for the determinate num- 
ber of twenty-one years, though the death of J. S. may deter- 
mine it ſooner ; and that is a common and uſual limitation, and 
ſeems to have been introduced to obviate the objection of uncer- 
tainty in the other manner of leaſing. But even in that caſe it 
ſhould ſeem that the leſſee will be tenant at will, or if livery were 
made, will be tenant during the life or incumbency of the leſſor, 
and To have the freehold in him, though for want of certainty in 
the number of years, he cannot be ſaid leſſee for years. 

One made a leaſe of Blackacre to A. for ten years, and of 
I hiteacre to B. for twenty years, and after by indenture reciting 
both leaſes makes a leaſe to C. of Blackacre and JV hiteacre for forty 


years, habend. after the end or determination of the ſaid ſeveral 


demiſes made to A. and B., and then the leaſe to . of Blackacre 
Fe, determines 3 
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determines; and if the leaſe to C. therein ſhould begin preſently, 
or if C. muſt wait the determination of the other leaſe to B. like- 
wiſe before his leaſe ſhould commence, was the queſtion ? And, 
it was urged, that this leaſe ſhould begin all at one time, and not 
have?  ſgyeral commencements. But it was adjudged, that this 
leaſe to C. in Blackacre ſhould begin preſently ; for the habeng. 
ſhall be taken reſpefiv3 reddendo fingula ſingulis, viz. that the firlt 
leaſe of Blackacre to C. for forty years ſhall begin preſently after 
the determination of the firſt leaſe thereof made, and ſo for 
Whiteacre, when the firſt leaſe thereof determines : becauſe every 
deed ſhall be taken ſtrongeſt againſt the leſſor or grantor, and 
moſt beneficially for the lefſee or grantee, the reverſe whereof 
would happen in this caſe without ſuch conſtruction, and it 
would be againſt the plain intent of the parties, to let in the leſſor 
to the poſſeſſion and enjoyment of the lands compriſed in the firſt 
leaſe, till the ſecond leaſe, which had no relation thereto, were 
determined, 

In ejectment the plaintiff declared, that J. S. demiſed to him 
per quodd. ſcriptum obligatorium ſuch lands, habend. a die datus in- 
denture predif. ; on not guilty pleaded, it was found and adjudged 
for the plaintiff in Ireland: and it being aſſigned for error here, 
that there was no time ſpecified when this leaſe ſhould begin; for 
it was habend. a die daths indenture prædict., and no indenture was 
mentioned before, but only ſcriptum obligatorium ; it was reſolved, 
that the writing ſhould be intended an indenture, though impro- 
perly called ſcriptum cbligatorium; for every deed obligeth; or if 
it ſhould not be intended an indenture, then it begins preſently, 
as if it had been from an impoſſible limitation, as the goth of Sept, 
or ſuch like. ' 

Copyhold land was granted to A., B., and C. for their lives ſuc- 
u, and then the lord grants and demiſes the ſaid land to D. 
for forty years, after the death, ſurrender, forfeiture, or other 
determination of the eſtate to A., B., and C.; then A. and B. die, 
C. marries, and dies; and his wife holds herſelf in for life by the 
cuſtom, as her free-bench, and dies; and if the leaſe for forty 
years ſhould commence from the death of the huſband or the 
wife, was the queſtion? for if it ſhould begin from the death of 
the huſband, it would be now ended, and fo the ejectment not 
maintainable; if from the death of the wife, there would be yet 
twenty years of the leaſe to come : And per curiam, though the 
law will in general ſupply theſe words, which fbould firſt happen, 
io that the leaſe ſhould begin upon the death, forfeiture, furren- 
der, or other determination, which ſhould firſt happen, yet in 
this caſe it ſhall not begin till after the death of the wife, for that 
is the firſt effectual determination thereof: for it does not deter- 
mine to any purpoſe by any of the other ways, ſince the wife is 
in, in continuance of her huſband's eſtate, for life; and it can- 
not reaſonably be intended that this leaſe ſhould begin during the 
continuance of the precedent eſtate, which by poſſibility may 


continue longer than the forty years; for the wife may outlive the 
forty 
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forty years, and then the leaſe for forty years from the death of 
the huſband would be void. 

So, in a late caſe, where B. had a leaſe of twenty-one years of 
copyhold lands, to commence after the determination of the 
eſtate which A. at that time had therein, and the widow of 4. 
being entitled to her free-bench, and happening to outlive her 
huſband twenty-one years, it was held by my Lord Chancellor, 
that the eſtate of the wife was only an excreſcence of her huſ- 
band's eſtate, which did not determine till the wife's death, at 
which time the leaſe made to B. ſhould commence, and continue 


for twenty-one years. 


3. The Certainty of Leaſes for Years as to their Continuance, 


As to the certainty of leaſes for years, as to their continuance, 
this ought to be aſcertained either by the expreſs limitation of the 
parties at the time of the leaſe made, or by a reference to ſome 
collateral act, which may with equal certainty meaſure the conti- 
nuance thereof, otherwiſe they will be void. 

Therefore, where a man made a leaſe for ten years, and granted 
that if the leſſee, his heirs or aſſigns, ſhould pay to the leſſor or 
his aſſigns, ſuch a parcel of tiles at the end of every ten years 
next enſuing, that then he, his heirs or aſſigns, ſhould have a 
perpetual demiſe of the premiſes from ten years to ten years con- 
tinually following, and out of the memory of man; this was held 
to be a good leaſe but for ten years certain; becauſe for all the 
years to come it was uncertain (beſides the repugnancy and non- 
ſenſe of the words extra hominum memoriam), for the payment of 
the tiles was to precede all the ten years that ever ſhould'be, and fo 
muſt laſt to the end of the world, before any ſecond ten years, 
by virtue of the leaſe, was to begin; and then to be ſure there 
could be no ten years at all; and ſo all the other ten years, being 
to begin upon an impoſſible condition precedent, can never take 
place at all, but are abſolutely void and idle, 

If A. lets lands to B. for ſo many years as B. hath in the ma- 
nor of D., and B. hath then a term for ten years in that manor, 
this makes A. s leaſe to him good, and fixes the meaſure and con- 


. tinuance thereof, ſo that B. ſhall have the lands demiſed for ten 


years. So, a leaſe to one during the minority of J. S., who is 


then ten years of age, is a good leaſe for eleven years, if J. S. 
ſo long live; for if he die ſooner, that determines the leaſe, ſince 
nothing appears to extend it beyond his life, and his minority 
ceaſes by his death, 

If J have a rent of 205. per annum in fee iſſuing out of Black- 
acre, payable annually at the feaſt of Eaſter, and I grant that rent 
to another till he ſhall have received of the ſame rent 21/., the 
grantee ſhall have the rent for twenty-one years certain, becauſe 
the land is a certain ſecurity for 205. per annum, which will take 
up twenty-one years certain to anſwer 21 /., and therefore ſo long 
the grant of the rent ſhall have continuance. * 


fo 
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But if a man lets lands of the value of 20 f. per annum till 21 7, 
he levied of the iſſues and profits, this is but a leaſe at will with- 
out livery, becauſe it is uncertain whether the land will be every 
vear of an equal value; and though livery ſhould be made, where- 
by he will have a leaſe for life, or a freehold ettate, yet this will 
be determinable upon the 21/. levied; for by the original con- 
tract he was to have it no longer than till the money levied. 

If a woman be enſfent with a ſon, and a leaſe be made till ſuch 
iſſue in ventre ſa mere ſhall come to full age, this is a leaſe only at 
will, and cannot be any leaſe for years; becauſe it is uncertain 
when or whether ever the ſon will be born, and conſequently 
the beginning, continuance, and ending of this leaſe is uncertain 
and therefore it cannot be ſaid any leaſe for years, ſince it is to 
begin preſently as a leaſe: and yet nothing appears in the deed 
itſclf, nor is there ſuch a reference to any collateral circumſtance 
as may then meaſure the continuance thereof. 

If A. ſeiſed of lands grants to B. that when B. pays to A. 205. 
that thenceforth he ſhall have and occupy the lands for twenty- 
one years, and after B. pays the 205. this is become a good leaſe 
for twenty-one years from the time of ſuch payment made ; for 
though the commencement of it was contingent and uncertain, 
and depended upon B.'s election to pay the 205., yet after he had 
paid them, this takes off all uncertainty, and fixes the commence- 
ment and continuance of the leaſe. 

If one makes a leaſe to J. S. for twenty years, if the cover- 
ture between A. and B. ſhall ſo long continue, this is a good leaſe 
for that time primd facie, though the diſſolution of the coverture 
may determine it ſooner, And there alſo it ſeems, that a leaſe to 
one generally during the coverture between A. and B. is a good 
leaſe : but this ſurely can be no other than a leaſe at will, for the 
uncertainty how long the coverture will continue takes off from 
any certainty in the number of years that can be affixed to ſuch 
leaſe; and conſequently, it cannot be eſteemed any leaſe for years, 
more than where it is for ſo many years as the leſſor ſhall live, or 
continue parſon, Cc. | 

If one lets lands for one hundred thouſand days, this by Bro. is 
a good leaſe for that time, becauſe the meaſure and continuance 
thereof by days is as certain as it would be if it were for ſo many 
years as comprehend thoſe days, ſince days are part of and go to 
make up the years; though it ſhould ſeem that this cannot be 
properly called a leaſe for years, becauſe the years are only an ac- 
cidental circumſtance in the enumcration of the days, not any 
part of the original contract between the parties. 

If a man makes a leaſe for years, without ſaying how many, 
this ſhall be a good leaſe for two years certain, becauſe for more 
_ is no certainty, and for leſs there can be no ſenſe in the 
words, 

If one makes a leaſe for ten years at the will of the leſſor, 
this is a good leaſe for ten years certain, and the laſt words 
void for the repugnancy by Bro. But if one lets lands at will 


for a year, & fic de anne in annum, this is à leaſe only at will 2 
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the firſt words, and the laſt words being repugnant ſhall not cons 
troul them, or add any more certainty to its continuance, 

If a man leaſes lands for ſuch a term as both parties ſhall 
pleaſe, this is but a leaſc at will, becauſe what that term will be 
is utterly uncertain ; and the plcaſure of the parties ſeems to be 
limited to attend the continuance as well as the commencement 
and firſt fixation thereof. 

A parſon made a leaſe of his rectory to one for three years, and 

ſo from three years to three years, and ſo from three years td 
three years during his life; or, as it is in Rolle, for three years, 
and at the end of thoſe three years for other three years, & ſic d. 
tribus annis in tres annes during the life of the leſſor. The whole 
court held it clearly a leaſe for twelve years; but by Dodderidge, 
if the leaſe had been for three years, and ſo from — years to 
three years, and ſo from the ſaid three years to three years; this 
had been but a leaſe for nine years, becauſe the words from the 
faid three years tie up the relation retroſpectively to the three years 
laſt mentioned, which made in all but fix years, and then there 
are but three years more added, which make the whole but nine 
years; and for the words { during the life of the leſſor, ) they cannot en- 
large it to any further certain number of three ue by reaſon 
of the uncertainty of the leſſor's life; and therefore, beyond the 
twelve years, or nine years, it amounts only to a leaſe at will, un- 
leſs livery were made, which muſt neceſſarily paſs a freehold de- 
terminable upon the leſſor's death. 

And yet in one book where a leaſe was made for three years, 
and after the end of thoſe three years for other three years, &.. 
de tribus annis in tres annos during the life of the leſſor; this was 
held to be only a leaſe for nine years, becauſe the words & fic 4 
tribus annis ſhall be referred to the three years laſt mentioned; 
for otherwiſe theſe words would exclude the three years next 
after the ſix years, and make the three laſt years to begin after 
nine years, and ſo make a chaſm in the leaſe, by ſhutting out the 
three years next after the ſix years, ſo as for the three laſt years 


it ſhould be only a future intereſt ; which caſe ſeems to be of : 
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new ſtamp, and to thwart the preceding caſe, as to tlie reſolution 
of its being a leaſe for twelve years; and there Jones and Wild 
held, that a leaſe a tribus annis in tres annos was but a leaſe for 
three years to commence in futuro. 

Error of a judgment in ejectment at Lancaſter, where the eaſe 
on a ſpecial verdict was this : The college in the time of Queen 
Elia. reciting a leaſe made by them 1 . 6. demiſed to one Traf- 


fird for twenty-one years rendering 20/. per ann. rent, habendum 


from the end of the ſaid term, made in the time of E. G., and 
then follows a condition of re- entry for non-payment of the rent, 
and after that a covenant and grant, that after the ſaid twenty- 
one years ended the leſſce ſhall have the land ſor other twenty- 
one years, and ſo ſcom twenty-one ycars to twenty-one years, till 
ninety-nine years are paſt thence next enfuing ſhall be complete 
and ended; and it was found that there was no leaſe made in the 


time of E. G., and that ſince the date of the lcaſe made in the 
time 
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time of Queen Elia. more than ninety-nine years are paſſed, but 
from the end of the term of twenty-one years ninety-nine years 


are not yet come; ſo that the queſtion was only, if the leſſee ſhall- 


have ninety-nine years in all from the time of the date of the leaſe 
tempore Alia. or ninety-nine years over and above the firſt twenty- 
one years? ſor it was agreed, that though no number of twenty- 
one years will center in ninety-nine, yet the term ſhall laſt for 
ninety-nine years, which is a certain term, and the odd years ſhall 
he rejected. And it was adjudged at Lancaſter, that the leſſee ſhall 
have ninety-nine years beſides the firſt twenty-one years, which 
ſhall not be accounted parcel of them, and that by reaſon of the 
word thence ; for if it ſhould be from the making of the leaſe 
tempore liz, it would be hence ; but thence is a word which de- 
notes another time, not the preſent time, and ſo thence mult refer 
to the making of the firſt twenty-one years, becauſe there is no 
other time to which it can refer, there being no leaſe at all 1 E. 6. 
to which it can refer, and ſo the term is not yet expired; and 
of that opinion was the whole court, and the judgment was 
allirmed. 

f a man makes a leaſe for a year, and ſo from year to year, 
quamdiu ambabus partibus placuerit, this is a leaſe for two years 
certain at leaſt; and at moſt, after three years, this is but an 
eſtate at will: ſo, if a parſon makes a leaſe for a year, and ſo 
from year to year as long as he ſhall continue parſon, or as long 
as he ſhall live; this is a leaſe for two years at leaſt, if he lives 
and continuz3 parſon ſo long; and after the two years, or at moſt 
after three years, but an eſtate at will for the uncertainty, unleſs 
livery be made. | 

One made a leaſe for three years, and after for three years, and 
ſo from three years to three years until ten years be expired : this 
was reſolved to be a leaſe but for nine years; and that'the odd 
year ſhould be rejected, becauſe that cannot come to fall within 
any three entire years according to the limitation, which in this 
cale is to be taken all together as one year, elſe ſo much of the 
limitation, as cannot come within that deſcription, muſt be 
rKctcd. And this ſeems to agree with Brook and Platwden, who 
in general hold a limitation in that manner from year to year for 
forty, fiſty, or one hundred years to be a good leaſe for the whole 
term, becauſe this is no ſuch break of an odd year, at the latter 
end of the leaſe, as there is in the other caſe. 

One made a leaſe de anno in annum, quamdiu ambabus partibus 
Placuerit : this was agreed by all to be a leaſe certain for two years: 
but there the leſſee entered and occupied for two years, and 
alſo for part of the third year, and then died; and for rent 
arrear for part of the third year debt was brought againſt his.exe- 
cutors; and upon nihil debet pleaded, and verdict for the plaintiff, 
it was moved in arreſt, &c. that after the two years, this being a 
leaſe at will determined by his death, and then no aCtion lies for 
the rent of the third year; and of this opinion was Pepbam. But 
it was held by Gawdy and Fenner, that though at firſt this was a 
leaſe certain but for two years, yet when he occupied part of the 
third year, this was then become a leaſe certain for thar year =_ 
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ſo that neither of them could avoid it ; for otherwiſe, after that 
the leſſee hath been at great charges in manurance, the leſſor, by 
a determination of his will, might ſtrip him of all his profit, 
Hill. Ann. A parol leaſe was made de anm in annum, quamdiu ambabus par. 
e tibus placuerit ; it was adjudged that this was but a leaſe for a year 
Hale. certain, and that every year after it was a ſpringing intereſt, ariſing 
2 Salk. 474. upon the firſt contract and parcel of it; ſo that if the leſſee had 
— — _ occupied eight or ten years, or more, theſe years, by computation 
of Legg v. from the time paſt, made an entire leaſe for ſo many years; and 
Strudwick, if rent was in arrear for part of one of thoſe years, and part of 
another, the leſſor might diſtrain and avow as for ſo much rent 
arrear upon one entire leaſe, and need not avow as for ſeveral 
rents due upon ſeveral leaſes, accounting each year a new leaſe, 
It was alſo adjudged, that after the commencement of each new 
year, this was become an entire leaſe certain for the years 
paſt, and alſo for the year ſo entered upon; ſo that neither party 
could determine their wills till that year was run out, according to 
the opinion of the two judges in the laſt caſe. And this ſeems 
no way impetched by the ſtatute of frauds and perjuries, which 
enacts, that no parol leaſe for above three years ſhall beggecounted 
to have any other force or effect than of a leaſe only at Witt: for 
at firſt, this being a leaſe certain only for one year, and each ac- 
cruing year after being a ſpringing intereſt for that year, it is not 
a leaſe for any three years to come, though by a computation 
backwards, when five or ſix or more years are paſt, this may be 
ſaid a parol leaſe for ſo many years; but with this the ſtatute has 
nothing to do, but only looks forward to parol leaſes for abore 
2 Keb. 16, three years to come. And this opinion, in the principal caſe, 
ſeems to be confirmed by a like reſolution of the court, where the 
plaintiff declared, that he retained the defendant anno 1657 for 
one year then next enſuing, and fo from year to year, quam 
ambabus partibus placuerit; and laid it, that anno 1661, the defend. 
ant withdrew himſelf from his ſervice for a month, per quod, Ec. 
And the court held, that though the retainer at firſt was for: 
year certain, yet after every other year begun, the retainer hels 
for that year alſo, and gave judgment for the plaintiff. 
2 Salk. 413. And yet there are other caſes in which it ſeems to have beer 
{4 Row F held, that a leaſe made de anno in annum, quamdiu ambabus partibi 
« ro hold Placuerit, is a leaſe for two years certain at firſt, and after a leaſe 
« trom Mi- for every ſeveral year that the leſſee holds on; and that if upon 
5 ſuch leaſe three years rent be in arrear, the declaration mult be 
6 pes. whole Of ſeveral leaſes for ſo many years as were paſt. And it is held, 
23 that to ouſt the leſſee there muſt be half a year's warning given (a 
« or c Ending at the expiration of the year; and that unleſs fuch waru— 
« years, or ing be given, it will be evidence of an agreement to hold for ano- 
* any ſuch ther year (6), However, it appears from all the caſes, that there 


40 8 * 0 * . - 
5 eee is yet no uniform, unanimous opinion ſettled as to this matter. 
«« years as the parties mould think fit and agree, on yielding and paying for the ſaid one year, and fron 
© thence yearly and every year during ſuch term or terms as ſhould be thereafter granted, 257 
« arnum.” , According to Wilſon's report, this was adjudged to be a leaſe for r years. Hartis v. 
Evans, 1 Wilf. 262. But according to Ambler, who was of counſel in the cauſe, it was bolden to be 
leaſe for cn year only without a ſubſequent agreement; for that if it bad been doubtful under the words 0 
the LA nd, thoſe under the reſervation fully explained them. Ambl. 329. If we ſuppoſe the v 
de dein te different periods of time in theſe reports ; in the former, to the time paſt, to the 7 
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the tenant had actually occupied; in the latter, to his eſtate at the commencement of the leaſe; both re- 
dorts may be correct, and there will be no contradiction between them. For it is no clear that a leaſe 
jr @ year, and f» for ſuch further term as the partics hi agree upon, or, from year ts y-ar, as long as butb 
parties jhall pleaſe, is, with a view to its preſent extent, a lenſe tor à year certain, a dn more z though 
with a view to the time which has elapſed, to the number of years the tenant has occupied, it is cone 
filered as an eſtate for all that time including the current year, In the cafe of Agard v. King, jupray 
where the court are made to ſay, that ſuch a leaſe was a leaſe certain ar firft for i403 years, it is to be 
remembered, that they were not conhidering the preſent, but the paſt eitate which the tenant had: 
what they ſay therefue muſt be taken to be with refe:ence to that, and to import nothing more than 
that it was at firſt, that is, upon the expiration of the two ears, a leaſe for thoſe two years, whatever 
i: might be as to the third year which the tenant had entered upon, and upon which only the queſtion 
in that caſe aroſe. And ſo in the caſe of Bellatis v. Burbridge, referred to in Salk. 413. and fully le- 
poited in Lutw. 213. the leſſee under a demiſe for a year, and fo from year to year, &c. had occupied 
one year, and part of another; and the court ſay, that this was a good leaſe for two years at leaft ; that 
i:, that the tenant having continued the occupation part of another year, the leate was thereby become a 
good leaſe for that year; not that the leaſe by the terms of it was originally and in its creation a leate 
tir two years certain. — And notwithſtanding the puzzle and contrariety of opinion in the books with 
relpect to theſe running leaſes, the law is now conſidered as fetiled agrecably to rhe cafe of Legg v. 
Hacket or Strudwick, above reported. They are leaſes for one, two, or more years, according to the 
form of the leaſe, dependent for their further continuance upon the will of the parties, It it be the will 
of the parties that they ſhould have a further continuance (and that ſuch is their will, the law will pre- 
ſame, unleſs the contrary be eyidenced by a regular half year's notice to quit given by the one to the 
other,) the tenant ſo continuing in polieſſion is not a mere tenant at will, but a tenant for years: it is 
the will of the parties that he ſhould con inue the tenancy another year: his precarious intereſt is for ſuch 
further term become certain; but he haz till the ſame kind of eſtate which he formerly had. Birch 
v. Wright, 1 Term Rep. 380. Preit, on Eſtates, ch, Eftates for Years. (a) 1 Term Rep. 162. 
(5) But this notice may vary according to the cuttom of the country, and the nature of the heredita- 
ments in leaſe. Roe v. Wilkinſon, Co. Lit. 278. b. note 1. 14th edit. 2 Salk. 414+ 3 Burr. 1609. ] 


One let a ſtable for a week for 85s. and fo from week to week 3 Lev. 359- 
at 85. a week, guamdiu ambabus partibus placuerit ; this was held, 4 * - gn 
at moſt, but a leaſe for three weeks certain, and for the reſidue at 9 
will; ſo that the leſſee, at the end of the three weeks, was not 
puniſhable for negligent keeping of his fire, that being only an 
involuntary waſte, where with leſſee at will is not chargeable. 

[A leaſe was granted for ſeven, fourteen, or twenty-one years, Ferguſon v. 
as the leſſee ſhould think proper. And by Lord Mangfield, this Sat, 
was at leaſt a leaſe for ſeven years; then if the leſſee continues, 9 
it is for fourteen years; if at the end of that time he ſtill conti- accurately 
nues, it is for twenty-one years. And agreeably to this deciſion, N Tem 
it hath been lately determined (c), that a leaſe for three, ſix, or (c) Good- 
nine years, determinable in 1788, 1791, 1794, is a leaſe for nine right v. 
years, determinable by either of the parties at the end of the ſiiſt AY 


three or ſix years, on giving reaſonable notice to quit. ] Rep. 462. 


4. The Certainty of Leaſes for Years as to their Duration and 
Ending. 


As to this, though the preceding point may ſeem to have taken 
in all that can come in properly here, fince the continuance of 
teaſes for years muſt ſhew their determination likewiſe ; yet there 
are ſome caſes remaining which ſeem more proper to be inſerted 
under this head. 

Therefore, where a leaſe was made for forty years to two per- 2 Bendl. 2. 
ons, if they lived ſo long, or to A. for forty years, if he and B. 4 8 
ſhould ſo long live, or the leſſor and leſſee, or the leſſor and J. S. 1 
ſhould ſo long live; in all theſe caſes the death of either of them 292. 
letermines the leaſe, becauſe their lives are the collateral meaſure — 2 
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3 Bulſ. 131. and limitation of the continuance of the term, or rather the condi. 
Rofl. Rep. tion whereon the eſtate depends: and by the death of one of them, 
1 the condition is as much broken as if both were dead; ſince, with 
pl. 250 regard to the condition, both made but one perſon; and they 
cannot now both ſo long live, one being dead already; and the 
condition being entire, cannot be ſevered or divided, fo as when 
part of it is broken and gone, the eſtate ſhould till ſubſiſt and 
hang upon the other part thereof : and therefore, this differs from 
a leaſe to two perſons for their lives, for this gives an eſtate to both 
for their lives, and both have an eſtate of freehold therein in their 
own right, and conſequently, this cannot determine by the death 
of one of them, for then the other could not be ſaid to have an 
eſtate for his life, as the leflor at firſt gave it. But Rolle ſeems 
to think, that where it is to two for forty years, if they ſo long 
live, that this does not determine by the death of one of them, 
becauſe it is an intereſt in both, which ſhall ſurvive ; but the other 
books are againſt it, becauſe their life is but a collateral condition 

and limitation of the eſtate, which is broken when one dies. 
Vent. 744 Upon articles of intermarriage between A. and B. it was agreed, 
—— that the defendant, father of A. ſhould ſettle the lands in queſtion 
& wide upon C. for his life, and after his death upon B. for her jointure, 
1 Brownl· 30. with a proviſo, that C. ſhould make a leaſe thereof to the defend- 
Mod. 187. ant for ninety-nine years, if he and D. his wife ſhould fo long 
live, which leaſe was made accordingly ; then D. dies, and if by 
her death the leaſe was determined, was the queſtion between the 
defendant and the plaintiff, leſſce of C.? And the court, upon 
the firſt opening of the caſe, without argument, were all of opinion 
that it was, and gave judgment accordingly on the reaſons of the 

\ foregoing caſe. 
Moor, pl. One made a leaſe for forty years, if A. his wife, or any of their 
R iſſue, ſnould ſo long live; and it was adjudged that the leaſe was 
3. Ra. not determined by the death of one of them, but ſhould continue 
ep. 310. till all were dead, by reaſon of the disjunctive or, which goeth to 
ID and governs the whole limitation. But if the words had been, it 
Elis. 269. A. and his wife and iſſue ſbould fo long live, there, clearly, by the 
Leon. 74, death of any of them within the forty years, the term had 
pgs been at an end, by reaſon of the copulative and, which con- 
Joins all together, and makes all their lives jointly the meaſure 
of the eſtate. 

Cro. Eliz, A leaſe was made for twenty-one years, if the leſſee ſo long 
643: Nor, lived and continued in the leſſor's ſervice ; the leſſor dies: per 
gs curiam, the leaſe is not determined, becauſe it was the act of God 


ford Vs, 


Cyles, that he could ſerve no longer. 
Dyer, 67. A leaſe is made to two for years, with a proviſo, that if the 
3 leſſees die within the term, the term ſhall ceaſe; they make 


I +. partition, or one aliens his part, and dies, yet the leſſor cannot 
enter into his part, but the aſſignee, or executors of the leſſee, 
(if no aſſignment) ſhall have that part during the life of the ſur- 
vivor, and there ſhall be no occupancy, For it is not like a leaſe 
made to two for term of their lives; there, if they make partition, 
and one dies, his part ſhall revert to the leſſor preſently. And * 
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had-been to them for thelr lives & eorum diutius vivent., yet this 3 Aff pl.8. 


would not have prevented the reverter upon ſuch partition, quia 
expreſſio eorum gue tacite inſunt nihil operatur ; and the partition 
breaks the joint-renancy, and defeats the right of ſurvivorſhip, 
and ſo lets in the reverſion immediate to each one's ſingle part. 
But in the principal caſe, the leaſe at firit is general and abſolute 
to both for ſo many years, which gives them a joint-tenancy in 
the term, and will carry it to the ſurvivor and his executors; and 
then the proviſo, which comes after, though it ſtraiten it from 
oing to the executors of the ſurvivor, yet it does not give it to 
the leſſor till both are dead within the term; and the partition 
or alienation breaks the joint-tenancy, and prevents the ſurvivor- 
ſhip, and conſequently, none but the alienee, or executors of the 
leflee, can have that part during the life of the other leſſee. 


(M) In what Caſes, and to what ReſpeQs an Entry 
by the Leſſee is requiſite to the Perfection of his 


Leaſe. 


AS to this it is to be obſerved, that at common law no leaſe 

for years, whether it were with or without any reſervation of 
rent, was looked upon. to be complete till an actual entry by the 
leſſee: for though the leflor had done all on his part to perfect 


4 Co. 73. 
3 Bulſ. 131. 


Roll. Rep. 


310. 


Co. Lit. 46. 
b. 51. b. 
270. a. 
Plow. 142. 
b. 423» As. 


5 Co. 124-b. 
Cro. Jac. 61. 
2 Mod. 249. 
2 Vent. 2035 
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the contract, ſo that he could not afterwards any way derogate 
from, or avoid it, ye till there was a tranſmutation of the 2 
ſion by the actual entry of the leſſee, it wanted the chief mark 
and indication of his conſent thereto, without which it might be 
unreaſonable to adjudge him in actual poſſe ſſion to all intents and 
3 ſince it might ſo happen that ſuch leaſe was made in 
is abſence, and when he knew nothing of it, and perhaps might 
be greater than he would be willing to take; or the eſtate might 
be ſo incumbered as to bring a load upon him rather than any ad- 
vantage. For theſe reaſons (amongſt others) the law would not 
caſt the immediate and actual poſſeſſion upon him nalens wolens ; 
and therefore it was, that till actual entry he could not maintain 
an action of treſpaſs or ejectment, becauſe thoſe actions, com- 
plaining of an immediate violation of the poſſeſſion, could not be 
proper for him who had no actual poſſoſſion. But the leſſor hav- 
ing done all that was requiſite on his part to deveſt himſelf of the 
poſſeſſion, and pals it over to the leflee, had thereby transferred 
ſuch an intereſt to the leſſee, as he might at any time reduce into 
poſſeſſion by an actual entry, as well after the death of the leſſor 
as before, and ſuch an intereſt as he might before entry grant over . 
to another, or if he died before _ would go to his executors z 
or, if the grant were made to two jointly, to the ſurvivor and his 
executors, any of whom might enter at their pleaſure, and fo re- 
duce the contract into an actual execution; for it was perfect and 
complete on the leflor's part, and the perfecting of it on the leſſee's 
part was entirely in his own yu and left to his own diſcretion 
4 tg 


* Vide the 
acxt clauſe. 


2 Mod. 251. 
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to uſe when, and as he thought fit. And therefore this differed 


from a leaſe for life, or a feoirment in fee; ſor theſe being eſtates 
of freehold muſt neceſſarily be executed by livery of ſeiſin, which 
carried the immediate and actual poſleſſior to the leſſee or feoffee, 
in as much as the operation of the livery could not be in ſuſpenſe 
for the prejudice that might thereby accrue to ſtrangers, who, after 
ſuch ſolemn tranſmutation of the poſſeſſion by livery, could take 
notice of no other tenant of the freehold, and therefore muſt ne- 
ceſſarily bring their præcipes againſt him for recovery of their 
rights ; which if they might aſter be defeated aud eluded on pre- 
tence of any diſagreement, or that there was no aCtual conſent or 
agreement thereto, and fo the actual poſle{hon not veſted in him, 
would be greatly injurious to the rights of ſtrangers. Beſides 
that, the livery can be made to none but the leſſee or feoftee him- 
ſelf in perſon, or ſome other perſon lawfully authorized by letter 
of attorney to receive the ſame; and therefore hc can no ways 
be ſuppoſed ignorant of the terms upon which he took it, and 
ſo no ſuch reaſon ſor ſuſpending the actual execution of it. And 
therefore if a leaſe were made to A. for life, the remainder to B. 
for life, and then A. died, a releaſe to . and his keirs, before 
actual entry, would be good to enlarge his eſtate, becauſe he had 
the freehold in law in him, immediately upon 4.'s death, to 
anſwer to the precipes of all ſtrangers, as fully as he could ever 
have it by any entry. But now in the caſe of a leaſe for years it 
is quite different, as has been ſhewn; and therefore till actual 
entry, which is an agreement on his part, in caſe of ſuch leaſe for 
years, equivalent to the acceptance of livery in cafe of the paſſing 
of a frechold, the leſſec for years hath not the poſſeſſion; and as 
he hath not the poſſeiſion, ſo neither hath the letior a reverſion to 
grant either to the ſame leſſee or a ſtranger. But yet if a rent 
were reſcrved on ſuch leaſe for years, end before actual entry of 
the leſſee, or commencement of his leaks, the leſſor ſhould releaſe 
to him all his right in the land; though this would not be ſuffi- 
cient to carry the reverſion * by way of enlargement of his eſtate, 
yet would it extinguiſh the rent, becauſe every deed muſt be taken 
molt ſtrongly againſt the grantor, and to be made to ſome purpoſe 
or other; and ſince this cannot operate on the eſtate to enlarge 
that, or carry any further intereſt to the leſſee, yet it may well 
operate upon the rent which was ifluing out of the land, and 
coming to the leſſor, in reſpect of the land he had departed with, 
and therefore ſhall be conſtrued to extinguiſh and determine that 
rather than it ſhall be totally void. 

And this way of executing leaſes for years; by an actual entry, 
was always held neceſſary at the common law, and for a conſider- 
able time aſter the ſtatute of uſes likewiſe, till the way was found 
out of conveying a freehold by a leaſe for à year, and a releaſe 
thereupon, according to the common form now uſed. For it being 
found troubleſome and inconvenient to put the leſſee under 2 
neceſſity of making an actual entry in all caſes before a releaſe 
could be effectual thereupon to enlarge his eſtate, eſpecially where 


the lands lay at any conſiderable diſtance from the place 1 
10 the 
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the deeds were executed; therefore, to prevent this trouble and 
inconvenience for the future, they began to conſtrue, that where 
the words and conſideration were ſulficient to raife a uſe, though 
it were but for a year, the ſtatute would carry the actual poſſeſhon 
after it, and conſequently, make the leſſee equally capable of en- 
larging his eſtate, by a releaſe thereupon, as if he had actually en- 
tered by force and virtue of the leaſe : and the conſideration, if it 
were valuable, though never fo ſmall, was looked upon to be ſuf- 
ſicicat for the raiſing of a uſe z and therefore 5 s. or ſuch other 
cenſideration, came to be the ſtandard in a leaſe for one year, 
which in time grew to be a thing merely of courſe and form, it 
being {ſeldom or never paid, though the leſſee, by his acceptance of 
the lcaſe upon ſuch conſideration, was eſtopped to deny or aver 

| againſt it But becauſe there were ſome opinions, that where a 
conveyance might enure two ways, either at the common law, or 
upon the ſtatute, that there the common law ſhould be preferred 
and take place; therefore, to bring the leaſe more effectually within 
the ſtatute, they likewiſe inſerted the words therein bargain and 
fell, which, together with the conſideration, were held even at 
common law ſuflicient to raiſe a uſe; and then the ſtatute, which 
came after, carried the poſſeſſion accordingly, without any actual 
entry made by the leſſee 3 and ſo the conveyance, by way of leaſe 
and releaſe, grew in time to be the molt common and eaſy method 
of transferring a freehold or fee, and has now continued for ſeveral 
vears, almoſt to the diſparagement of conveyance by livery. And 
to bring the leaſe ſtill more effectually within the ſtatute, it was 
aiterwards uſed at the end of the leate to ſay, That ſuch leaſe was 
made to the intent, that by virtue of the flatute of uſes, the leſſee might 
be in adtual paſſeſſion, and be thereby enabled to accept and take a grant 
and releaſe of the freehold and inherutance thereof, &C. 
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(NY Leaſes for Years, when to take Effect as a Rever- 
ſion, when as a future Intereſt, aud when neither 
the one nor the other, 


F one, having made a leaſe for life or years to A. of lands, after 6 Co. 36. 

make another leaſe for years to B. of the ſame lands, or of the —_— 72. 
reverſion of thoſe lands, habend, the ſaid lands, or the reverſion — » 
of thoſe lands, to the ſaid B. cum pot five per mortem, reſignationem, Leon. 171. 
ſurſum redditionem, wel aliquo alis medo vacure contigerit ; in this caſe 3 =__ 17. 
B. hath election to take ſuch leaſe either as a reverſion or a rever- Bro. ti. t. 
ſionary intereſt, if he can prevail for an attornment of A., the torament, 
tenant in poſſeſſion z or if not, yet as a future intereſſe termini ſuch f = 6 
leaſe will be good to take effect in poſſeſſion upon the determina- pyer, 4 4 
tion of the firſt leaſe, be it by death, ſurrender, forfeiture, effluxion 55. 124. pl. 
of time, or any other way. The reaſon whereof is, that when #2 — * 
the leſſor has expreſsly departed with, and made over an intereſt 233. fl. 10. 
to the leſſee for ſuch a time, and this intereſt cannot take effect in 117. Pl. 76. 
poſſeſſion, becauſe the leſſor himſelf had not the poſſeſſion to give, 36. *5: 
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but muſt therefore be carved and derived out of the reverſion 
which the leſſor had, the leſſee primd facie hath a reverſion, or 
reverſionary intereſt for the time, in the ſame manner as the leſſor 
or grantor himſelf had; but then the perfecting ſuch leaſe as a 
reverfion, or a reverſionary intereſt, to draw after it the rents and 
ſervices, depending on the will and pleaſure of the tenant in poſ- 
ſeſſion, whether he will attorn, and become tenant to ſuch leſſee or 
grantee, or not; if he thinks fit not to attorn, it cannot paſs as a 
reverſion or reverſionary intereſt ; yet this ſhall not totally invali- 
date and avoid ſuch leaſe or grant, if by any other means it can be 
made good and become effeCtual; and this it may as a future n- 
tereſſe termini, to take effect in poſſeſſion on the determination of 
the firſt leaſe, when or what way ſoever that happens; and there- 
fore, as ſuch, it ſhall take effect, rather than be abſolutely void, 
when the leſſor or grantor hath done all in his power to diveſt 
himſelf of the poſſeſſion for ſo much a longer time. But then 
ſuch fecond leſſee hath an election to take it as a reverſion, or 
reverſionary intereſt only, when the leaſe is made to him by deed 
poll or indenture; for if it were made by parol, then he can only 
take it as a future mtereſſe termini, to take effect in poſſeſſion upon 
the determination of the firſt leaſe, when or which way ſoever that 
happens, and not as a reverſion, or reverſionary intereſt, to draw 
aſter it the rents and ſervices, becauſe a reverſion cannot be grant- 
ed to paſs without deed ; for a deed is of the very eſſence of the 
grant of a reverſion, or reverſionary intereſt, and without it no 
reverſion, or reverſionary intereſt can paſs out of the leſſor. 

And this introduces a threefold diſtinction in the manner ot 


making ſuch leaſes for years, where there is a prior leaſe or eſtate 
then in being: 1/, When they are made by parol. 2h), When 


by deed poll. And, 3dly, When by indenture or fine. 

As to the firſt, if one makes a leaſe to A. for ten years, and the 
ſame-day makes a parol leaſe to B. for ten years of the ſame lands, 
this ſecond leaſe is abſolutely void, and can never take effect either 
as a future zntereſſe termini, or as a reverſionary intereſt, though 


the firſt leſſee ſhould forfeit or otherwiſe determine his eſtate, or 


though the firſt leaſe were on condition, and the condition broken 
within the ten years; neither ſhall the leſſor have the rent reſerved 
upon ſuch ſecond Jcafe, but ſuch ſecond leaſe is abſolutely void, 
as if none ſuch had been made. The reaſon whereof is, becauſe 
the firſt leaſe being made for ten years, the leſſor during that time 
had nothing to do with the poſſeſſion, or to contract with any 
other for it; and the ſecond leaſe being made the fame day, and 
for no longer term than the firſt ten years, could not paſs any 
intereſt as a future intereſe termini certainly; for the firſt leſſee 
had the whole intereſt during that time; and his forſeiture or 
determination of it ſooner, which was ny contingent and 
accidental, ſhall never make good the ſecond leaſe as a future 
intereſſe termini, when at the time of making thereof it was abſo- 
lutely void, for want of a power in the leſſor to contract for it; 
and as a reverſionary intereſt it cannot be good, for want of a 


deed ; for a reverſion, whether it be granted for life or * not 
ing 
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Ying capable gf executing either by livery of ſeiſin, or entry and 
tranſmutation of the poſſeſſion, there can be no evidence of the 
creation or exiſtence of ſuch a grant, without a deed to aſcertain 
it; and therefore a deed in ſuch a caſe is as effential to the mak- 
ing good the grant, as livery of ſeiſin or entry in the other caſes, 

- where they deal for the poſſeſſion; and by conſequence, this ſe- 
cond leaſe not being good, either as a future intereſe termini, or a 
reverſion, muſt be abſolutely void. But now if ſuch ſecond leaſe 
had been made for twenty ym then it had been good as a future 
intereſſe termini for the laſt ten years, and void for the firſt ten 

ears, for the reaſons before given. For the laſt ten years it had 
— good; becauſe when S firſt ten years were elapſed, the 
ſecond leſſee might then execute, and reduce into poſſeſſion by 
entry, as well as if it had been at firſt made in poſſeſſion ; for it 
had been good for the whole twenty years if the firſt leaſe had not 
ſtood in the way, and that can ſtand in the = no longer than it 
continues, and therefore by its determination lets in the ſecond 
leaſe. But as a grant of the reverſion ſuch ſecond leaſe could not 
be good, for want of a deed, for the reaſons before given ; neither 
could any attornment help it, or let in the ſecond leaſe till the firſt 
ten years run out by effluxion of time. 

But now, 240), If ſuch ſecond leaſe had been made by deed poll, 
then it might well enure as a grant of the reverſion, and draw 
after it the rents and ſervices of the firſt leſſee, if he would con- 
ſent to attorn, and by conſequence, whenever the firſt leaſe deter- 
mined by ſurrender, forfeiture, or otherwiſe, ſuch ſecond leſſee 
having the immediate reverſion muſt come in for the reſidue of his 

term; but without ſuch attornment to make it operate as a grant 
of the reverſion, this ſecond leaſe, though by deed poll, would be 
abſolutely void, as if it were made only by parol, becauſe duri 
the firſt ten years the leſſor had no power to contract for the — 
ſeſſion; and therefore if this grant could not take effect as a grant 
of the reverſion, which was all the leſſor had a power of, it muſt 
likewiſe be abſolutely void. But if ſuch ſegond leaſe by deed poll 
had been for twenty years, then with attornment this would be a 
good grant of the reverſion preſently, to take effect in poſſeſſion 
whenever the firſt leaſe determined ; or if no attornment could be 
had, yet it would enure as a future intereſſe termini for the laſt ten 
years, and would be abſolutely void for the firſt ten years, as much 
as if it had been made by parol. 

But now, 3dly, and laſtly, If ſuch ſecond leaſe for ten years had 
been made by indenture or fine, then this would have been good 
as a preſent leaſe, by reaſon of the eſtoppel to both parties by the 
indenture or fine, and therefore whenſoever the firſt leaſe deter- 
mined, the ſecond leaſe ſhould commence in poſſeſſion; and in the 
mean time the ſecond leſſee, by reaſon of the eſtoppel would be 
obliged to pay the rent reſerved in an action of debt. And if ſuch 
ſecond leſſee could prevail for an attornment, then this leaſe would 
enure as a grant of the reverſion, and draw after it the rents and 
ſervices of the firſt leſſce, and would take effect in poſſeſſion when- 
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ever that determined; but without ſuch attornment, though tlie 
ſecond leaſe would be good between the parties, by reaſon of the 
eſtoppel, yet not as a reverſion ; and therefore ſuch ſecoad leflee 
could have no remedy for the rents and ſervices of the firſt leſſee, 

So, if one had made a leaſe for life, or for eighty years, if the 
leſſce ſhould fo long live, and aſter, by indenture, let the ſame lands 
to another for years, to begin preſently, and then the firſt leaſe de- 
termined by death, ſurrender, or forfeiture, the ſecond lefſze ſhould 
have the lands in poſſeſſion preſently, for the reſidue of the years, 
becauſe ſuch ſecond leaſe, by reaſon of the eſtoppel, took effect 
between the parties preſently, and therefore ſhall come in poſſeſ- 
ſion whenever the ſirſt leaſe is out of the way. But if ſuch ſecond 
leaſe were oniy by deed poll, then there mult be an attornment to 
make it good as a grant of the reverſion, as there mult likewiſe in 
the other caſe, where it was made by indenture; and without 
ſuch attornment the ſecond leaſe could only take effect in poſſeſ- 
ſion upon the determination of the firſt leate by the death of the 
leſſee, according to the expreſs limitation, and not upon any ſooner 
or other determination by ſurrender, forfeiture, or otherwile ; 
much leſs, if ſuch ſecond leaſe were by parol, could it take effect 
upon any other determination of the firſt leaſe : for though in 
theſe caſes the firſt leaſe, depending upon the life of the leſſee, 
was uncertain how Jong it would continue, yet ſo long as it did 
continue, the firſt leſſee had the ſole and abſolute poſſeſſion, and 
the leſſor no power to contract for auy thing but his own rever- 
ſion during that time; and therefore if his ſecond leſſee cannot 
attain the reverſion, the contract can take no effect for the poſ- 
ſeſſion till the death of the firſt leſſee, becauſe that being the 
leſſor's own limitation affixed to ſuch leaſe, he cannot deal for the 
poſſeſſion before that time comes; and therefore, no accidental 
determination of the leaſe ſooner ſhall let in the ſecond leſſee, 
unleſs he can prevail for the reverſion by attornment of the firſt 
leſſee, in caſe of the leaſe by deed poll, or unleſs in cafe of the 
indeature, he ſhall, by rcaſon of the eſtoppel, be let in when- 
ever the firſt Jeaſe is out of the way, whether he obtained an 
attornment or not. . 

But in all the caſes before-mentioned, if ſuch leaſe by indenture 
or. deed poll were by way of bargain and ſale for years, then, 
it ſhould ſeem, it would paſs as a reverſionary intereſt preſently, 
without any attornment, by force of the ſtatute of uſes, and 1t 
being only for years, there would need no enrolment of the in- 
denture or deed poll.— And note; By the ſtatute of frauds and per- 
Juries, 29 Car. 2. c. 3. no parol leaſe for above three years is to 
have any other effect than only as a leaſe at will; ſo that ſuch 
parol leaſes now for ten or twenty years are out of doors. 
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(O) Leaſes for Years by Eſtoppel, how 4ar and 
againſt whom ſuch Leaſes are good. 


IF one makes a leaſe for years, by indenture, of lands, wherein 
he hath nothing at the time of ſuch leaſe made, and after pur- 
chaſes thoſe very lands, this ſhall make good and unavoidable his 
leaſe, as well as if he had been in the actual poſſeſſion and ſeiſin 
thereof at the time of ſuch leaſe made; becauſe he having, by in- 
denture, expreſsly demiſed thoſe lands, is by his own act eſtopped, 
and concluded to ſay he did not demiſe them; and if he cannot 
aver that he did not demiſe them, then there is nothing to take off 
or impeach the validity of the indenture, which expreſsly affirms 
that he did demiſe them, and conſequently, the lefſee may take 
advantage thereof, wheneyer the leſſor comes to ſuch an eſtate in 
thoſe lands as is capable to ſuſtain and ſupport that leaſe. And 
this eſtoppel by indenture is ſo mutual and reciprocal, that if a 
man takes a leaſe for years by indenture of his own lands, where- 
of he himſelf is in actual ſeiſin and poſſeſſion, this eſtops him 
during the term to ſay the leſſor has nothing in the lands at the 


time of the leaſe made, but that he himſelf, or ſuch other perſon, 


was then in actual ſeiſin and poſſeſſion thereof; for by accept- 
arice thereof by indenture, he is, for the time, as perfect a lefſee 
for years, as if the leffor had at the time of making thereof the 
abſolute fee and inheritance in him. But if ſuch leſſee of his own 
lands, being ejected by the leſſor, ſhould bring an ejectment, and 
the leſſor ſhould plead not guilty, and give the leaſe and ſome 
matter of forfeiture thereof, in evidence, to ſupport his plea with- 
out pleading, and rely on the eſtoppel, and the jury ſhould find 
the ſpecial matter, wiz. that the defendant had nothing in the 
lands at the time of ſuch leaſe made, but that the plaintiff himſelf 
was then in actual ſeiſin and poſſeſſion thereof, whether the court, 
upon this verdict, are bound to adjudge according to the truth of 
the caſe, viz. that ſuch leaſe by one who had then nothing in the 
lands was void; or if they are to adjudge according to the law, 
working by way of eſtoppel upon ſuch lènſe by indenture, feems a 
doubt upon all the books. But my Lord Cote lays it down for a 
rule, that the jury do well to find the truth, via. that the leſſor 
had then nothing in the lands; but then, upon ſuch finding, the 
court is to adjudge, according to the operation of law upon the 
eſtoppel wrought to both parties by the indenture, that they are 
bound. But if the jury, underſtanding that the leſſor had nothing 
in the lands at the time of the leaſe made, and that therefore his 
leaſe could not be good in fact, but only by way of eſtoppel, and 
inferring from thence that they, who are ſworn to ſay the truth, 
were not bound by ſuch an eſtoppel, which was plainly againſt the 
truth, ſhould thereſore give a general verdict againſt the leaſe, that 
the defendant was guilty of the ejectment; in this caſe, ſays my Lord 
Che, ſuch jury are liable to an attaint. And this ſeems the better 
opinion; for though it be true that the jury are not bound by the 
| eſtoppel, 
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eſtoppel, and therefore may find that the leſſor had nothing in the 
lands at the time of the leaſe made, which is a truth of fact, the leſſee 
is eſtopped to affirm, and is the only ſubject matter of the eſtoppel; 
yet the conſequence of ſuch eſtoppel, and how far the leaſe is made 
good thereby againſt the parties, is matter of law, and not of fact; 
and therefore if they take upon them, firſt, to find that the leſſor 
had nothing in the lands at the time of the leaſe made, and then 
to find that ſuch leaſe is void; or, which is all one, to find that 
fuch leaſe was void, becauſe the leſſor had then nothing in the 
lands, as the eſſential cauſe which induced them to find ſuch leaſe 
to be void, or that there was no ſuch leaſe; in this they take upon 
them to judge the matter of law, and in ſo doing exceed their 
duty, and, conſequently, if they are miſtaken, lay themſelves open 
to an attaint; for, in truth of fact, there was ſuch leaſe made, 
and, in truth of fact, the leſſor had nothing in the lands at the 
time of making thereof; and all this is their duty, and belongs to 
them to find ; but whether ſuch leaſe, ſo circumſtanced, be good, 
or void, is matter of law, for the court to adjudge, upon theſe 
circumſtances ; and therefore, if they will take upon them to an- 
ticipate the judgment of the court, by giving their own judgment 
thereon, they muſt do it at their own peril, and if they miſtake, 
be liable to an attaint. 

But if ſuch leaſe for years were made by deed poll of lands 
wherein the leſſor had nothing, this would not eſtop the leſſee to 
aver that the leſſor had nothing in thoſe lands at the time of the 
leaſe made; becauſe the deed poll is only the deed of the leſſor, 
and made in the firſt or third perſon ; whereas the indenture is 
the deed of both parties, and both are, as it were, put in and ſhut 
up by the indenture, that is, where both ſeal and execute it as they 
may and ought ; for otherwiſe, if the leſſor only ſeals and executes 
the indenture, the leſſee ſeems to be no more concluded than if 
the leaſe were by deed poll; for it is only the ſealing and delivery 
of the indenture as his deed that binds the leſſee, and not his being 
barely named therein, for ſo he is in the deed poll; but that being 


only ſealed and delivered by the leſſor, can only bind him, and 


not the leſſee, who is not to ſeal and execute it. And it ſhould 
ſeem, that ſuch leaſe by deed poll binds the leflor himſelf as much 
as if it were by indenture, becauſe it is executed on his part with 
the very ſame ſolemnity, and therefore it ſhould ſeem, he is bound 
by ſuch leaſe by way of eſtoppel. 

And yet it is generally ſaid, that theſe eſtoppels ought to be 
mutual, otherwiſe neither party is bound by them : therefore, 
if a man takes a leaſe for years of his own lands from an infant or 
feme covert by indenture, this works no eſtoppel on either part, 
becauſe the infant or feme, by reaſon of their diſability to con- 
tract, are not eſtopped ; therefore, neither ſhall the leſſee be eſtop- 
ped, becauſe all eſtoppels ought to be mutual. 

So, if a man takes a leaſe for years of his own lands by patent 
from the king, rendering rent, this ſhall not eſtop the leſſee, as an 
indenture between common perſons in ſuch caſe would do ; be- 
cauie the king cannot be eſtopped ; for it cannot be n 
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king would do wrong to any perſon, and therefore being deceived 
in his grant makes it abſolutely void. And if he be not eſtopped, 
neither ſhall the leſſee; becauſe all eſtoppels ought to be mutual. 
But perhaps there may be ſome diflerence between theſe caſes of 
a bare acceptance of a leaſe from ſuch perſons, as by reaſon of 
their imbecility, incapacity, or other impediment ariſing from 
their own perſons, could not make ſuch leaſe, but that the ſame 
was either abſolutely void, or at leaſt voidable, on their part; and 
therefore the leſſee may ſhew ſuch incapacity, to avoid them, as 
made by perſons who wanted power or ability to contract; and ſo 
the whole contract mult fail, not for want of a ſufficient eſtate in 
the leſſors, (for if they were of full age, and ſole, &c. that would 
not be material,) but for want of a ſuſſicient power or ability to 
contract. But when ſuch leaſe is made by a man of full age, 
though by deed poll, why this ſhould not bind and eſtop him as 
well as if it were made by indenture, ſeems hard to underſtand ; 
for he hath executed it on his part with the ſa. ae ſolemnity; and 
though it cannot bind or eſtop the leſſee, becauſe he never exe- 
cuted it, yet why that ſhould invalidate it on the leſſor's part, 
whoſe deed it was, and who did all he could to bind himſelf, does 
not ſcem very intelligible. Beſides that, the books, which put the 
caſe of the leaſe by deed poll, ſaying only that the leſſee is not 
eltopped thereby, ſeem to allow that the leſſor is notwithſtanding 
eſtopped; for otherwiſe they would take notice of their being 
both at large, as they do in other caſes. 

If leſſee for years accepts a leaſe for years of a ſtranger by in- Roll. Abr. 
denture, who hath nothing in the reverſion, this is a good leaſe by —_ 
way of eſtoppel between them, and not a confirmation ; for no- 9 
thing appears that the leflor knew the leſſce then had any thing in 
the lands, and then it is the ſame with the other caſes, and works 
by way of a bare eſtoppel ; but Henner thought it a confirmation, 
againſt all the other judges. 

If one lets lands to me, by deed enrolled, unknown to me, and Bro. tit. 
brings debt upon the leaſe, 1 may ſay ne /efſu pas, as Littleton held; Leaſes, 36. 
but by all the juſtices, he who made ſuch leaſe is concluded to a 
ſay the contrary. This caſe ſeems to be au authority in point to 
eſtabliſh what has been laid down, that in caſe of a deed poll, (as 
this which is called a deed enrolled mult be intended to be,) the 
leſſor himſelf is eſtopped, though the leſſee be at large; and this 
cannot be intended an indenture, becauſe then the leſſee would 
have been eſtopped likewiſe, if he had ſealed it, which in this 
caſe it appears he did not, becauſe it was unknown to him, and 
8 was not eſtopped, whether it were by indenture or deed 
Poll. : 
Theſe eſtoppels continue no longer on either part than during co. Lit. 
the leaſe, for as they began at firſt by the making of the leaſe, ſo 47: b. 
by determination of the leaſe they are at an end likewiſe ; for then = 8 25 
both parts of the indenture belong to the leſſur. Cro. Eliz. 36. Roll. Abr. 875. 

When an intereſt actually paſſes by the leaſe, there ſhall be no co. Li. 
eſtoppel, though the intereſt, purported to be granted, be really 8 
greater than the leſſor at that time had power to grant; as , — & 3 
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leſſee for the life of B., makes a leaſe for years by indenture, and 
after purchaſes the reverſion in fee, and then B. dieth; A. ſhall 
avoid his own leaſe, though ſeveral of the years expreſſed in the 
leaſe are ſtill to come; for he may confeſs and avoid the leaſe 
which took effect in point of intereſt, and determined by the death 
of B. So, if leſſee for ten years makes a leaſe for twenty years, 
and afterwards purchaſeth the reverſion, yet it ſhall bind him for 
no more than ten years, ior the ſame reaſon ; becauſe when he 
made a leaſe for twenty years, this was certainly a good leaſe for 
ten years, and ſo far an intereſt paſſed, which he may confels, and 
avoid it for the reſidue, by ſaying that he had no more than for 
ten years in it himſelf; /ed guere of this? for the reaſon ſeems not 
ſatisfactory. 

In ejectment, plaintiff declared of a leaſe for five years, and 
upon not guilty pleaded, the jury found that the leſſor of the 
plaintiff had only a term for three years in the lands leaſed, & 
Hale held this verdict againſt the plaintiff; for the judg- 
ment ſhould be, that the plaintiff recuperet terminum ſiuum pra- 
dictum, which is five years; and here the leſſor's intereſt does not 
continue ſo long, and perhaps the defendant may be the rever- 
ſioner after the five years ended, and then by this means the plain- 
tiff's leſſor will recover the land for two years more than he hath 
right to do; and he ſaid, that for this reaſon, he had before cauſed 
another plaintiff to be nonſuit; Wild was of the ſame opinion, 
but Tw1/den inclined cont. & adjornatur, 

If a man takes a leaſe for years of the herbage of his own land 
by indenture, this is no concluſion to ſay that the leffor had no- 
thing in the lands at the time of the leaſe made, becauſe it was 
not made of the lands themſelves. 

If baron and feme join in a leaſe for years by indenture, ren- 
dering rent, where the baron hath all the eſtate, and the wife no- 
thing; in this caſe, after the death of the baron, the leſſee, in an 
action of debt brought by the feme, ſhall not be concluded to 
ſay, that at the time of the leaſe made the feme had nothing in 
the lands ; for this ſhall not enure by way of eſtoppel, becauſe an 
intereſt actually paſſed, though not from the feme. But another 
reaſon given is, becauſe the feme being covert was not eſtopped, 
and, by conſequence, neither ſhall the leſſee, becauſe all eſtoppels 
ought to be mutual. 

If tenant of the land, and a ſtranger, join in a leaſe for years 
by 1 this is the leaſe only of the tenant, and the confirm- 
ation of the ſtranger; and yet the leafe operates, as to the ſtran- 
ger, by way of concluſion, and ſo it does to the leſſee with reſpect 
to the ſtranger, becauſe he having nothing in the lands, the in- 
denture could no otherwiſe take effect as to him. 

If A. ſeiſed of ten acres, and B. of other ten acres, join in 3 
leaſe for years by indenture, theſe are ſeveral leaſes, according t9 
their ſeveral eſtates, and no eſtoppel is wrought by the indenture 
to either party, becauſe each have an eſtate whereout ſuch leaſe 
for years or intereſt may be derived; and the reaſon why eſtoppels 
at any time are allowed, is, becauſe otherwiſe, when the par 
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nath nothing in the lands, the indenture muſt be abſolutely void, 
which would be hard to ſay, when he hath, under hand and ſeal, 
done all in his power to make it good; and fince it can be good 
no otherwiſe, it ſhall be good by eſtoppel, rather than be abſo- 
lutely void. But when an intereſt paſſes from each leſſor, the in- 
denture works upon ſuch intereſt to carry that, and therefore 
leaves no room for its operating by way of eſtoppel. But ſince 
both equally joined in the leaſe, without diſtinguiſhing the ſeveral 
interefts they had therein, the indenture works by way of con- 
firmation, with reſpect to each from whom the whole intereſt 
did not paſs; that is, as A.'s confirmation for Þ.'s part, and as 
Bus confirmation for A.'s part; for ſince the leaſe of the whole 
was undiſtinguiſhed, and by reaſon of the ſeveral intereſts that 


paſſed from each, excludes any eſtoppel, therefore, rather than the 


indenture ſhall be void, with reſpect to the part of each other, it 
ſhall be conſtrued a ſeveral confirmation by one of the other's 
part, and by the other of the other's part, which is the leaſt 
operation the indenture can have with reſpect to each, from whom 
no intereſt paſſes, without being abſolutely void. 

So, if two tenants in common of lands join in a leaſe for years, 
by indenture, of their ſeveral lands; this ſhall be the leaſe of 
each for their reſpective parts, and the croſs confirmation of each 
for the part of the other, and no eſtoppel on either part; becauſe 
an actual intereſt paſſes ſrom each reſpectively, and that excludes 
the neceſſity of an eſtoppel, which is never admitted, if by any 
conſtruction it can be avoided, as being one of thoſe things which 


the law looks upon as odious, becauſe it chokes and diſguiſes the 
truth. 

But if two joint-tenants for life, or in fee, join in a leaſe for 
years by indenture, reſerving rent to the one of them only, this 47 


ſhall give him the rent excluſive of the other; and here the eſtop- 
pel turns not then upon the intereſt paſſed by the leaſe, for that 
15 ſeveral, according to their ſeveral rights, as in the other caſes, 
which excludes any eſtoppel ; but it turns upon the reſervation of 
the rent, which being made in this manner, to one excluſive of 
the other, by indenture, works an eſtoppel againſt all the parties 
to ſay the contrary z and though the rent iſſues out of one part 
as well as the other, yet it not being part of the thing demiſed, 
but moving, as it were, rather by way of graut from the leſſoc 
after the leaſe made, the leſſors are conſidered as accepting it in 
this manner by indenture, which concludes them as well as it 
doth the leſſee. But if the leaſe had been by parol, or deed poll, 
reſerving rent to the one joint-tenant only, this would not have 
excluded the other joint-tenant from an equal ſhare therein, be- 
cauſe this reſervation coming, as it were, by way of grant from 
the leſſee, and being only by parol, or decd poll, could not eſtop 
or conclude the leſſors, who, with reſpect to the rent, were 
as it were grantees, and only paſſive therein; and the rent ſhall 
follow the reverſion in proportion to their ſeyeral eſtates in that, 
as the cauſe for which the rent was reſerved or granted in that 


manner, and ſo let in both to an equal participation thereof, 
O , If 


Roll. Abr. 
877. 


Co Lit, 
as 
Roll. Abr, 

878. 


| — . , oe re > n 


104 


Roll. Abr. 
_ 878, Moor, 

pl 939. 

Nli her v. 

Robinſon, 


Leaſes and Terms for Pears. 


If two coparceners join in a leaſe for years, by indenture, of 
their ſeveral parts, this is ſaid in one book to be but as one leaſe, 
becauſe they have not ſeveral ſrecholds therein, but only one, as 
both making but one heir, and therefore ſhall join in an aſſiſe. 
But Moor is cont. where in ejectment the plaintiff declared of a 


| leaſe by two coparceners quad dimiſerunt; and exception being 
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taken to it, the exception was allowed, becauſe the leaſe was 
ſeveral as to each coparcener, for her reſpective moiety. And 
this ſeems the better law, becauſe though they have but one free- 
hold with regard to their anceſtor, and there fore if they are diſ. 
ſeiſed ſhall join in an aſſiſe, yet as to their diſpoſing power there- 
of they have ſeveral rights and intereſts, ſo that neither of them 
can leaſe or give away the whole. | 

If A. mortgages lands to B. upon condition to re-enter on pay- 
ment of 10/. and aſter A. before the day of payment is come, 
being in poſſeſhon, makes a leaſe for years, by indenture, to C., 
and then after performs the condition, this ſhall make the leaſe to 
C. good againit himſelf by eſtoppel; and it was farther adjudged, 
that even the feoffee of A. ſhould be bound by this leaſe, which 
took its effect only at firſt by eſtoppel ; becauſe he coming in 
under one who was eſtopped, ſhould be himſelf eſtopped likewiſe, 
which was {till a ſtronger cafe than the firſt. And this was ad- 
judged in Jreland, and afterwards affirmed on a writ of error 
here, and ſeems a very reaſonable judgment ; for if a ſubſequent 
purchaſe ſhall make good a leaſe of lands by indenture, though 
the leſſor had nothing in thoſe lands at the time of the leaſe, and 
therefore his leaſe at firſt could only take effect by eſtoppel ; much 
more in this caſe, where the leſſor had a poſſibility of coming 
into the lands again, ſhall his performance of the condition after 
make good the intermediate leaſe. And fo it ſhould ſeem too 
if the condition were broken at the time of the leaſe, ſo as he 
had then nothing but an equity of redemption ; yet if he ſhould 


after be admitted to redeem in Chancery, this would make 


good the intermediate leaſe which took effect at firſt only by 
eſtoppel. | 

— for life of C., and he in the remainder or reverſion 
in feg join in a leaſe for years by indenture; this, during the life 
of C., is the leaſe of B., who then only had the preſent intereſt in 
the lands, and the confirmation of him in the remainder or rever- 
Gon ; but after the death of C. then this becomes the leaſe of him 
in the reverſion or remainder, and the confirmation of B., for the 
leſſors having ſeveral eftates in them in ſeveral degrees, the leaſe 
{tall be conſtrued to move out of each one's reſpective eſtate or 
intereſt as they become capable of ſupporting thereof; which is 
the moſt natural and uſeful conſtruction of the leaſe, eſpecially 3s 
there can be no eſtoppel in this caſe, by reaſon of the ſeveral in- 
tereils which paſſed from each; and therefore during the liſe 
of the tenant for life, if the leſſee, being evicted, ſhould de- 
clare of a leaſe by both, this would be againſt him, as was 
= —_— becauſe for that time it was only the leaſe of the tenant 
OT le. 
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(p) Leaſes for Years and future Intereſts, how far 
they may be barred or deſtroyed, and how far 
not, and where an Entry before the Term begun 
is a Diſſeiſin. 


I has already appeared, that all leaſes for years at the common 

law, when they come in ee, are to be executed by the entry 

of the leſſee. We ſhall therefore now conſider what care the 
law has taken for the preſervation and ſecurity of ſuch leaſes as 

are limited to begin at a future. time, and ſo cannot be executed 

by entry preſently ; what power the leſſee hath over ſuch an in- 

tereſt, and whether by any, and by what acts, either of the leſ- 

ſor, or ſtrangers, the ſame may be barred and prevented from 

ever taking effect. 

As to future intereſts, if one make a leaſe for years, to com- Cro. Elz. 

mence after the death of a tenant for life, or after the end of a — * 
leaſe for years then in being; and aſter the death of the tenant : 3 
for life, or expiration of the term for years, a ſtranger enter by 133. 
tort, yet may the leſſee of the future intereſt grant over his term 3 Ned. 198. 
for years, before or without any entry made, and thereby transfet 
over his power of entering and reducing it into poſſeſſion to the 
grantee : for till entry of the leſſee of ſuch future intereſt, the 
leaſe is not executed, but remains in the ſame plight as it was 
upon the firſt making thereof, and then no intermediate acts, 
either of the leſſor, or of ſtrangers, can diſturb or hurt it; be- 
cauſe whoever comes to the poſſeſſion, whether by right or wrong, 
takes it ſubject to ſuch future charge, which the leſſee may exe- 
cute by his entry whenever he thinks fit, as by a title prior and 
paramount to all ſuch intermediate violations of the poſſeſſion. 
But if the leſſee of ſuch future intereſt had once entered after the 
death of the tenant for life, or end of the leaſe for years, and 
had after been put out, then he could not grant over his term and 
intereſt to a ſtranger, becauſe by his entry the leaſe was actually 
executed, and being after defeated by the entry of another, he 
had only a right of entry left in him; which right of entry the law 
will not ſuffer him to transfer over to a ſtranger any more than a 
right of action; and for the ſame reaſon, becauſe in both caſes it 
may encourage champerty and maintenance : but in the other 
caſe, where he hath not entered, he only transfers over ſuch 
intereſt as he himſelf had, which the tortious entry of the 
ſtranger had not diſturbed or altered from what it was at the firſt 
making thereof, 

So, if one makes a leaſe for years, to begin two years hence; Cro. Elis. 
after the two years expired, before any entry, and whilſt the leſ- 17 15 
for continues (till in poſſeſſion, the leſſee may grant over his term 5 
and intereſt to another; becauſe his intereſſe termini was not de- Thorough- 


veſted or turned to a right, but continued in him in the ſame . 


manner as it was at firſt granted; and in the ſame manner he 
O 2 transfers 
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transfers it over to another, who by his entry may reduce it into 
poſſgiſion whenever he thinks fit. 

e made a leaſe for years, to begin after the end or determi. 
nation of a former leafe for years then in being; the fir!t leaſe 
determined; and before entry of the ſecond leſſee, he in reverhon 
entered, and made a feoffment in fee, and levied a fine with 
proclamations, and five years paſſed without entry or claim of the 
ſecond leſſee ; and if his term was barred, was the queſtion ? And 
it was adjudged, that by this fine and non-claim his term was 
barred, becauſe after the firſt leaſe expired, the ſecond leaſe was 
actually then come in gfe, and reducivic into poſſeſſion by an entry 
preſently ; and then his not entering, which was his own fault, 
and laches, could not ſtop the operation of the {ine from running 
againſt him. But if ſuch fine had been lovied during the conti- 
nuance of the firit leaſe, there, it was agreed, that toc operaven 
thereof ſhould not begin to run out againlt tas ſecond lee till 
the firſt leaſe were determined; becauſe till then ihe fecond ical 
was only an intereſſe termini, which the ſecond leſſee cou! not 
reduce into poſſeſſion by any entry till the firſt leaſe determined, 
and ſo was not obliged to take notice of the acts of ſtrangers, or 
of the ter-tenant in poſſeſſion; for if ſuch future intereſt might 
be diveſted before it came in , the leſſee or grantee thereof 
having never entered, would have no means to re-velt it, and 
therefore till it comes i , the law takes care and ſecures it to 
the leſſee or grantee in the ſame manner as it was at firſt granted: 
but when the firſt leaſe is at an end, then the ſecond leſlee is to 
take care of it himſelt ; and if he ſuffers five years to elapſe after 
that time without entry or claim, this will bar ſuch intereſt, be- 


operation of the fine begins to run on againſt him. And where 


continues in poſſeſſion, and after levies a fine with proclama- 


tions, and five years paſs, that this does not bar the term of 


B., but only carries the reverſion of A., this caſe was denied 
by Twiſden to be law, for till the entry of B. the leflor hath 
no reverſion; and therefore the fine can only operate on the 
poſſeſſion. 0 

As the leſſee muſt enter when his leaſe continues in poſſeſſion, 
ſo if he enters before, this is a difſeifin; therefore, where one 
brought debt for rent, and declared upon a leaſe 29 Septems. la- 


years, rendering 10/. per ann. rent, vir{ute cujus defendant 29 &. 
temb. entered, Wc. on ail debet pleaded, and found for the plait- 
tiff, it was moved in arreſt of judgment, that here, by the plain- 
tiff's own ſhewing, there is no rent in arrear, for he ſays vii 
eujus defendant 29 Seplemb. entered, which is a day before the 
commencement of the term; and then ſuch entry is a difleilin, 
becauſe he hath then no right to enter: and this the court clearly 
a2preed, and that no continuance of poſſeſſion, though after the 
ter actually begun, would purge the diſſeiſin or alter the eltats 
©: the leſſce: but yet they agreed that debt lay for the rent n 
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reſpect of the privity of contract upon the leaſe made, but 
that the difſeiſin having gained a tortious fee, that ſhould not 
give way to the term for years, though it were legal, being but a 
chattel. 

So, where A. made a leaſe to B. 23 Septem. habendum to him 
for eighty-one years from Mich. next enſuing, if C. ſhould fo 
long live, and from and after the day of the death of C. for thirty- 
one years more; the leſſee enters the 23 Septemb., and ſo, before 
the commencement of the term, continues in poſfeſſhon for ſome 
years; then the leſſor re-enters, and the leſſee being out of poſ- 
ſeſſion after the death of C. and during the continuance of thirty- 
one years, aſſigns over that term to the plaintiff's leſſor, who 
being kept out of poſſeſſion, brings ejectment, and recovered. 
1. It was held, that the term not being to begin till Mich., this 
was till then a future intereſt, and the leſſee's entry before was a 
diſſeiſin, and not a poſſeſſion, by virtue of the leaſe, 2. That 
whether this leaſe for thirty one years were only a continuance of 
the firſt term, and that both together made but one term, as 
Bridgeman held, becauſe the laſt day of the life of C. ſhall be 
conjoined to the firſt day of the thirty-one years, and ſo no frac- 
tion be allowed, eſpecially being for eighty-one years, which B, 
cannot be ſuppoſed to outlive ; or whether they were two diſtinct 
terms, as others held; yet either way it was not turned to a right 
by the entry of the leſſor, becauſe B. was not poſſeſſed by virtue 
of the term, but by diſſeifin, and to purge that was the entry 
of the leſſor; for if a ſtranger had entered after Mich., and diſ- 
ſeiſed the leflor, this would not have turned the term to right, be- 
cauſe as to that the time for entry of the leſſee was not come, nor 
was his entry in reſpect of that; no more will the entry of the 
leſſor turn it to a right, and then it was well aſſignable to the plain- 
tif's leſſor, eſpecially if it ſhould be taken as a future intereſt, 
as ſome held it ſhould ; for then the leſſee was never in poſſeſſion 
by virtue thereof, and conſequently the leſſor's entry could not 
turn it to a right. 

But where one declared of a leaſe 16 April, habendum from the 
Annunciation laſt paſt for ten years, virtute cujus intravit, & ha- 
buit tenementa predi. from the ſaid Annunciation; this was held 
good, and that the leſſee was no diſſeiſor; for it ſhall be intended 
that he entered and occupied before by agreement, and a diver- 
lity was taken between this caſe, where the commencement of the 
leaſe is limited from a time paſt, and where it is limited to begin 
at a time to come; there, the entry of the leſſee before that time, 
is a diſſeiſin. 
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(Q ) How far, and by what Means, Leaſes for 


Years in Truſt to attend an Inheritance may be 
barred or deltroyed, 


Cro. Car. IF leſſee for years aſſigns over his leaſe in truſt for himſelf, and 
3 after purchaſes the inheritance, and occupies the land, and 
then levies a fine with proclamations, and the leſſee does not claim 
this leaſe within five years after the fine levied, this fine and non- 
claim will bar the intereſt of the leſſee, though he who levied 
the fine had himſelf the poſſeſhon by reaſon of the truſt ; for this 
truſt paſſed included in the fine, and the truſtee not making claim 
within the five years, his intereſt is barred thereby, and, conſe. 
quently, ſo is the intereſt therein of the cui que truſt. But note; 
(a) 2 Ventr. it appears in other books (a), where this reſolution is cited, that 
579, the conuſee was a purchaſer of the eſtate, and then having no 
I 2 notice of the term, nor having made any agreement for it, to 
have it aſſigned in truſt for himſelf, if the fine had not barrtd it, 
and it might have been ſet up againſt his purchaſe, he would have 
been ſo far cheated. But it is ſaid, it would have been otherwiſe, 
if by agreement, this term had been to be aſſigned in truſt for the 
conuſee ; and that, upon very good reaſon : for he who hath the 
inheritance in truſt, for whom a term or eſtate by extent is af- 
ſigned, mult be taken as tenant at will to his truſtee, and then his 
poſſeſſion is. the poſſeſſion of the truſtee; the conſequence of 
which is, that the fine levied by him who hath the inheritance 
will work only upon that, when it appears that it was fo intended, 
and that the term ſhould be kept on foot, and not barred ; where- 
as in the caſe of Mam and Morris there does not appear to have 
been any ſuch intention, nor does it appear that the conuſee knew 
any thing of the term. 
Hanmer v. [So, where A. had a term of years veſted in him for ſecuring 


— 6 al ildren's portions, and B. being in poſſeſſion levied a fine, and 
See alſo ve years paſſed without any claim being made; it was reſolved 


3 Ch. Rep. by the Court of King's Bench, that, admitting the term was in 

27 33* truſt, it was barred by the fine.) 

Hard, 4co. A. ſeiſed of lands, for continuance thereof in his name and 

4 blood, c. makes 2 leafe to B. for five hundred years, in truſt 

be, for himſelf during life, and after in truſt for his brother, and fo 
to others; and aſter, 4. being in poſſeſſion according to the truſt, 
covenants with D. to ſtand ſeiſed of thoſe lands, upon the ſame 
conſiderations as in the leaſe, to the uſe of himſelf for life, with 
remainders over, as in the leaſe, and upon the ſame truſts; and 
that the ſaid leaſe, and all eſtates made or to be made by him 
ſhould be to the ſame uſes and truſts; and then A. levies a fine, 
and five years paſs, A. ſtill continuing in poſſeſſion according to 
the truſt, and after A.'s death the leſſee enters; and if this leaſe 
was barred by the fine and non-claim for five years, was the queſ- 


tion? No judgment appears to have been given: but Hale ſeemed 
l to 


Leaſes and Terms for Years, 


to be of opinion that it was not, becauſe here appeared no intent 
to bar it; for A. was but tenant at will, and the fine did not diſ- 
place the leaſe; as, if leflce for years levies a fine, and five years 
paſs, the leſſor is not barred, becauſe nibil operatur by the fine, 
and partes fints nihil habuerunt may be pleaded to it : otherwiſe it 
would be, if ſuch fine had been levied by the tenant for life : 
therefore, where leſſee for years intends to levy a fine, it is uſual 
ſor him firſt to make a feoffment, whereby he transfers the whole 
and preſent poſſeſſion and fee to the feoffee, and then the fine 
operates upon the whole eſtate ſo united in the feoffee ; but here 
the leaſe for years was antecedent to the eftate of the leſſor upon which 
the fine operates, and was ſubſiſting in another perſon, viz. in 
the leſſee, at the time of the fine levied. And he cited the 
Ducheſs of Richmond's caſe (a) in C. B., which is ſaid to be the 
ſame in termini, and to be ſo adjudged, 1. Becauſe the leſſor was 
only a tenant at will, and there was a mutual confidence between 
them: 2, By reaſon of the privity that was between them. And 
he allo cited one Heal's caſe, where A. conveyed lands in fee to 
B., with a covenant to make further aſſurance, then B. let to A. 
for forty years, and then, on requeſt, A. makes further aſſurances; 
the leaſe is barred without precedent agreement to the contrary, 
for that would have ſaved the leaſe, and then the further aſſurance 
would have been taken only to operate by way of corroboration 
and further confirmation of the leaſe. But the principal caſe in 
Hard. ſeems to be very darkly put in the book ; for it does not 
appear to whom the fine was levied z and the notion of the term 
being antecedent to the fine, and therefore not barred for that 
reaſon, ſeems ſtrange ; for if it were ſubſequent, it could not moſt 
certainly be touched by the fine; and there in another book this 
caſe is cited as a caſe in point, that the term 1s barred by the 
fine; and this ſeems agreeable to ſome of the following reſo- 
lutions. 

It was held per curiam, that a fine levied in purſuance of a truſt 
cannot deſtroy any leaſe made by ce//ui que truſt, But though a 
line levied by cui que truft does not deitroy or extinguiſh the 
truſt, yet it is not ſafe to do it, for the danger of not being able 
to prove an agreement to the contrary. 

A. ſeiſed in fee makes a leaſe to B. for an hundred years, in 
truſt to attend the inheritance, B. enters, then A. enters, and re- 
ceives the profits, and after makes a leaſe for fifty-four years, 
and covenants to levy a fine /r conuſance de droit, to confirm that 
leaſe, and a fine is afterwards levied accordingly, and five years 
paſſed without any claim made by B. And it was adjudged in 
C. B. and affirmed afterwards upon error in B. R 1. That when 
A, entered upon B. he was but tenant at will to him, to which 
eſtate it is not always requiſite that there be the expreſs conſent 
of both parties; but if there be any thing tantamount, it is ſuf- 
ticientz as here the truſt implics, that the leſſor ſhall take the 
profits, being celui que truſt, which includes at leaſt an eſtate at 
will. 2. That when A. made the leaſe for fifty four years, though 


this would not be a diſſeilin, becauſe the reverſion was in the 
O 4 lefdor 
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leſſor himſelf, who made that leaſe, yet by this the leaſe for an 
hundred years was diveſted, diſplaced, and turned to a right. And, 
3- that being ſo diveſted, this was barred by the fine and non- 
claim. And it was held, that A. only ſhould have the term of an 
hundred years, diveſted or not, and not B., who was but his 
truſtee; and in this caſe A. hath made his election by levying the 
fine to corroborate the term of fiſty-four years, and there 1s no 
reaſon that A. ſhould have the land againſt his own fine : beſides, 
if the term of an hundred years ſhould not be barred by the fine 


and non-claim, then B. muſt have it, which was never intended; 


and it is but reaſonable ſuch term ſhould be ſubject to be barred 
or extinguiſhed by cui que truſt of that and the inheritance, 
And a general rule was taken in this caſe, that when the leſſce at 
will, or he who enjoys the land by expreſs or implied aſſent of 
his grantee or feoftee, makes a leaſe for years, or levies a fine, 
this ſhall be conſtrued an ouſter, diſſeiſin, or bar, when ſuch con- 
ſtruction tends to the eſtabliſhing of a lawful eſtate, as in the 
principal caſe ; but when ſuch conſtruction tends to the deſtruc- 
tion of an honeſt eſtate or intereſt, then ſuch leaſe or fine ſhall 
be no ouſter, diſſciſin, or bar; and therefore Keeling, Chief Juf- 
tice, put theſe two caſes : If one makes a leaſe for years, for ſe- 
curity of money by way of mortgage, and as the courſe is, con- 
tinues in poſſeſſion, and takes the profits, and then levies a fine 
to J. S., and pays the intereſt duly, and the five years without 
notice or claim paſs, this ſhall be no bar to the leaſe of the 
mortgage: So, if one purchaſes lands, and for the better ſecurity 
hath a long leaſe aſſigned to J. S. in truſt to attend the inherit- 
ance, and then take the inheritance to himſelf by fine, and five 
years paſs, and there are mortgages made in time after the firſt 
leaſe made, and before the fine levied ; yet ſuch fine does not 
deſtroy the firſt leaſe to F. S., but the purchaſer may uſe it to 
defend himſelf againſt the incumbrances; and he thought this 
difference would reconcile all the books. 

One by will deviſes lands to truſtees for ninety-nine years, in 
truſt for the payment of his debts and legacies, remainder to 4. 
his brother in tail; but if A. gave ſecurity to pay the ſaid debts 
and legacies, or ſhould pay the ſame within ſuch a time, then the 
truſtees ſhould aſſign the term to him, &c. A. entered after the 
death of his brother, with the aſſent of the truſtees, and received 
the profits, and paid all the legacies, and alſo all the debts but 
18 /. and afterwards A. levies a fine to the uſe of himſelf for lite, 
remainder to his wife for life, with divers remainders over, and 
dies, leaving his wife, and one only daughter, his heir at law; the 
wife entered, and five years were paſt without any claim ; and 
now the daughter, in the name of the truſtees brought an 
ejectment; and the queſtions were, 1. Whether this term for 
ninety-nine years was bound by the fine and non-claim ? 2. Whe- 
ther it was diveſted and turned to a right at the time of the fine 
levied ? for if it were not, then the fine would not operate upon 
it. No judgment appears to have been given in it ; but upon 


the difference taken in Frecman and ZParnes's caſe, it ſhould ſeem 
not 
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not to be barred; for then it muſt turn to the prejudice of honeſt 
creditors, who were ſtrangers and third perſons; and A. by his 
entry on the truſtees could be only tenant at will, becauſe his entry 
was with their conſent, and no manner of intent appears in him 
to diveſt their eſtate or intereſt, and then his fine ſhall operate 
only on his own eſtate-tail, like a fine levied by a mortgagor, who 
is but tenant at will to the mortgagee, and whoſe acts being by 
permitlion of the mortgagee, ſhall not turn to his prejudice 
though ſome ſaid, the five years and non-claim paſſing in the life- 
time of the wife, who was the ſurvivor, made a great difference in 
the caſe; ideo quære. 

If one takes an aſſignment of an eſtate extended upon a ſtatute 2Vent. 329, 
in the name of F. S. in truſt to attend the inheritance which he a0 
hath in himſelf, and after he by leaſe and releaſe, and fine levied GL 
in purſuance thereof, conveys that reverſion and inheritance to 
another, and five years paſs without any claim made by J. S. the 
truſtee ; yet this will not bar the eſtate or intereſt upon the ex- 
tent, if it appears that the conuſee of the fine was a purchaſer of 
the whole eſtate, and fo after his purchaſe J. S. to be truſtee for 
him of the ſtatute intereſt ; for in ſuch caſe the fine ſhall operate 
only upon the inheritance, and not to the barring of the ſtatute 
intereſt, which is to attend and go along with the inheritance by 
way of truſt for the purchaſer. But if the purchaſer had no no- 
tice of ſuch ſtatute intereſt ſtanding out, nor was by agreement 
to have the truſt thereof upon his purchaſe, then, rather than he 
ſhould be cheated thereby, the fine of cui gue truſt ſhould operate 
to the barring of his own truſtee. 

Upon evidence to a jury at the bar, on trial of an iſſue out of 3 Keb. 564. 
Chancery, it was agreed, that if one makes a leaſe for an hundred 
years in truſt for himſelf and his wife, and afterwards they both 
join in levying a fine to a purchaſer, for a valuable conſideration, 
who had no notice of this leaſe in truſt, though the fine does not 
convey the term itſelf to the conuſee, the eſtate in law being in 
the truſtee, yet this deſtroys the truſt, ſo that the leaſe ſhall not 
hurt the purchaſer. 

Theſe reaſons and reſolutions ſeem to make it manifeſt, that in Hard. 300. 

the caſe of Focus and Saliſbury, if the conuſee of the fine were a 
purchaſer for a valuable conſideration without notice of the term, 
then the fine would ſo deſtroy the truſt of that term, that it 
ſhould not hurt him : but if the fine were only in purſuance and 
corroboration of the former eltates, then there would be no reaſon 
in the world that it ſhould operate ſo as to deſtroy the term. 


\ 


(R) Leaſes for Years, when merged by Union with 
the Freehold or Fee, 


ANOTHER way, whereby a term for years may be defeated, 
I 


5 by way of merger, where there is an union of the freehold 


or fee and term for years ia one perſon at the ſame time: in — 
| caſe 
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caſe the greater eſtate merges and drowns the leſs ; becauſe they 
are inconſiſtent and incompatible. And yet there are ſeveral ex. 
ceptions out of this rule, not only where ſuch union is tranſitory, 
but even where it is permanent and continuing. 


} Co. Lit. Firſt then, if a man makes a leaſe for years to A. and after. 
q $2» A. wards makes a feoffment in fee to B. with a letter of attorney to 
4 Moor, 11. . . . . 

1 2%. Go. A. to make livery, and he makes livery accordingly, yet this ſhall 
* 


Cro. Jac. not drown or extinguiſh his term, becauſe he did it only as ſervant 
177 to the leſſor, and in his ſtead and right, and the feoffee after livery 
2 Roll. 6's k , . . 
Abr. 495. made is in by the leſſor, and claims nothing from the leſſee: neither 
ſhall his term paſs, merged, or be confounded in the fee, which 
by the livery he gave to the feoffee, becauſe he gave it only in 


4 right of the leſſor, and not in his own right ; though perhaps, to 
| ſecure his term, and ſettle the reverſion (which was all that was 
q intended to paſs) in the feoffee, it may be proper for him aſter 
4 ſuch livery to make an entry for his term, becauſe the livery gave 


4 the actual poſſeſſion, though the agreement and intent of the par- 
ties will direct it fo as to transfer only the reverſiou expectant upon 


| 

| that term after the leſſce hath re-entered. , 

A 7 Co. 48. a, If the leſſor enfeoffs his leſſee for years to ſeveral uſes, the inte- 

A ns | Teſt of the leſſee is ſaved by 27 H. 8. c. 10. of uſes which faves to 

24 8 ; . all perſons, and their heirs, which be or ſhall be ſeiſed to any ule, 

- zey's caſe. all ſuch former right, title, entry, intereſt, Wc. as they might have 
. had to their own proper uſe, in or to any manors, lands, Ce. 

» whereof they be or ſhail be ſeiſed to any uſe, as if that act had not . 

4 been made; and therefore in ſuch caſe his term being ſaved ex- g 

i preſsly by this act, he may enter and enjoy it, as if the feoffment 

to uſes had been to any ſtranger. 

ro. Jac, A. leaſes to B. for years, and after the leſſor by indenture en- f 

* _ u. rolled and fine conveys thoſe very lands to the leſſee, and others, x 

\ Rep. 245. and their heirs, to the uſe of them and their heirs, to the intent 1 
1 Ferrers and that a common recovery ſhould be had and ſuffered againſt them, 

Un 3 22%. with voucher of the leſſor, and that he ſhould vouch over the 7 
ert 3+ common vouchee, to the uſe of D. and E. and their heirs; all 

which was done accordingly; and the queſtion was, if by all or ' 

| any of theſe acts the term were extinct and gone? for the rever- p 

„ ſioners, who were in under the recovery, brought debt againſt B. ; 

K the leſſee for rent. And on nibil debet pleaded, and all the ſaid £ 
I ſpecial matter found, it was adjudged, that the term till had con- 

1 tinuance, and was not merged; for although it was merged and N 

49 : extinct by the union of eſtates till the recovery came, yet when 1 

| that was ſuffered, the uſes thereof were guided by the bargain and hi 

ſale enrolled, and then it is all one as if it had been no conveyance = 

or aſſurance to ſuch uſes ab initio, and is within the equity and in- in 

tent of the ſaving of the 27 H. 8. c. 10. and is like a feoffment to fy 

uſes, and the term and rent are revived; for the intent of the | * 

ſtatute was not to hurt thoſe who had eſtates, but to preſerve 05 

them. And it was agreed per totam cur. that if a fine or feoffment b. 

had been made or levi to the leſſee for years, that the term would » 

not haye been extinguiſhed, but ſhould be preſerved by 27 H. 8. th 


£. 10. The objection againſt all this was, that the bargain 2 
als 
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ſale and fine were to his own uſe, otherwiſe he could not have 
been tenant to the præcipe for ſuffering the common recovery, and 
therefore, being to his own uſe, there was nothing to be ſaved 
within that ſtatute. But it was anſwered and reſolved, for the 
former reaſons, that his own term was ſaved within the equity and 
intent of the ſtatute. | 
One ſeiſed of lands in fee makes a leaſe to B. of ninety-nine 2 Mod. 8, g. 

ears, to ſuch uſes as he ſhould by his laſt will direct: afterwards — 
b makes his will in writing, (having then no iſſue by his wife, 
but who however was privement enſeint,) and thereby deviſes theſe 
lands to the heirs of his body on the body of his wife begotten, 
and for want of ſuch iſſue, to B. and his heirs, and dies; and 
about a month after a ſon was born, who by virtue of this deviſe 
enjoys the land, and after his full age ſuffers a common recovery, 
and then deviſes the lands to the plaintiff, and dies: the plaintiff 
brought this bill againſt B. to have this leaſe of ninety-nine years 
aſſigned to him. For the defendant it was objected, 1. That an 
eſtate in fee being by the will limited to B., who was alſo leflee for 
ninety-nine years, the term was thereby drowned. 2. That this 
was in nature of a deviſe to an infant in ventre ſa mere, which, as was 
objected, is not good, if there be none born at the time when the 
deviſe ſhould take place. Notwithſtanding theſe objeCtions, it was 
decreed, that the defendant ſhould aſſign the term to the plaintiff; 
for that ſuch deviſe to an infant in ventre /a mere is good as an 
executory deviſe, and though the lands deſcend to the heir at law 
in the mean time, or go to the deviſee in this caſe, yet it is ſubject 
to be defeated by the coming in eſe of the infant, and the term 
for years in the mean time was only ſuſpended, and, by conſe- 
quence, muſt revive in the lefſee when the acceſſion of the inhe- 
ritance, which occaſioned that ſuſpenſion, is defeated : and the 
term being created ſubject to the uſes of the will, muſt follow the 
deviſe of the inheritance, as a truſt to be diſpoſed of as the ce/ius 
que truſt ſhall direct. | | 

If one make a feoffment in fee to the uſe of himſelf for years, Dy. 177. b. 

without limiting any other eſtate, the uſe ſhall not reſult to him rubin. 
in fee, becauſe that would merge the term, againſt the expreſs — — 
declaration and manifeſt intent of the parties; and therefore, oa. 
: _ caſe, the reverſion in fee muſt continue and ſettle in the 

eoffee. | 

In ejeAment the caſe was thus: Cook let to Fountain for ninety- 2 Lev. 126. 
nine years, and two years after by leaſe and releaſe Coat conveyed 3 
the inheritance to Fountain and another, to the uſe of Cal and the — Cook 
heirs of his body, with divers remainders over; and if by this con- L. Fountain, 
veyance the leaſe for ninety-nine years was merged and deſtroyed _ 334+ 
in all, or in part, was the queſtion? Firſt, it was agreed, that if Wighton Vo 
ſuch conveyance to uſes had been by fine or feoffment, it would Ort, 
not have been deſtroyed, but would have been preſerved by the . 
Ling in 27 H. 8. c. 10. So likewiſe they agreed, that if there 
had been no leaſe for a year, but the releaſe had been immediate 
to the leaſe for ninety- nine years to ſuch uſes, in this caſe alſo 
the leaſe for ninety-nine years had been preſerved by * that 

Mute: 
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ſtatute : but here being a leaſe for a year precedent, it was argued, 
that this was to the uſe of the leſſee, and then, by acceptance 
thereof, he admitted the leſſor's power to make ſuch leafe, and by 
conſequence, this was a ſurrender of the leaſe for ninety-nine 
years, before the releaſe to the other uſes came to take place, and 
then the releaſe after cannot revive it. And it was ſaid, though 
this be all one conveyance, yet it differs from a feoffment ; for it 
will not purge a diſſeiſin, nor make a diſcontinuance ;z and if he. 
fore the releaſe the leſſee grants a rent-charge, acknowledges 2 
ſtatute, confeſſes a judgment, or makes a leafe for half a year, 
and then a relcaſe is made to him and his heirs to ſuch uſes ; yet 
it was ſaid, that he who hath the inheritance would have no re- 
medy to avoid theſe charges, but in Chancery. On the other fide 
it was argued, that this was no merger of the ninety-nine years 
leaſe; or if it were, yet for no more than a moiety z for the reaſon 
of merger and extinguiſhment is not, as hath been argued, the 
party's admittance of the leſſor's power to make a leaſe, but the 
merger is effected by the acceſſion of the immediate reyerſion to 
the particular eſtate; and therefore a new leaſe by the leſſor to 
his leſſee is not a merger or ſurrender of the firſt term, if there be 
any interpoſing or intermediate term; and yet, in that caſe, the 
leſſee admits the leſſor's power to make the leaſe preſently, as 
much as in the other: then, if the union and acceſſion of the two 
eſtates be the cauſe of the merger, the quantum of the thing grant- 
ed will be the meaſure of that merger, and by conſequence, the 
firſt leaſe here ſhall be extinguiſhed but for a moiety of the lands. 
But 2dly, it was argued, 'That it was not extinguiſhed for any 
part; for the term is faved within the letter, or at leaſt within the 
equity of 27 H. 8. c. 10. for the intent of the ſaving therein was 
to preſerve the balance between the ce/fui que uſe and his feoffees, 
according to the rule of equity by which they were governed be- 
fore, Now ſuppoſe that Fountain had a leaſe for ninety-nine 
years before this ſtatute, and that Cock had deſired him to accept 
a feoffment to his uſe, without doubt, the Chancery would not 
have compelled him to aflign till the ninety-nine years expired; 
and the ſame right ſeems now to be preſerved by the ſaving, and 
the words are general, all that ſhall be ſeiſed to any uſe, not all that 
ſhall be ſeiſed by feoffment or fine; ſo that the ſeifin to uſe is the 
only thing the ſtatute regarded, and nat by what fort of conveyance : 
and leaſe and releaſe are now a common conveyance ; and the 
leaſe being expreſsly ſaid to be to enable him to accept a releale 
to other uſes, ſhall not be conſtrued to any other intent, or to be 
to his own uſe, otherwiſe than to enable him to accept fuch re- 
leaſe; and then if it ſhould be admitted that the leaſe for ninety- 
nine years were extinguiſhed by the leaſe for a year, yet by the 
releaſe it is revived; for being but one conveyance, it is within 
the equity of the ſtatute: and Cro, Fac. 643. is a * caſe 
and yet reſolved there, that though the bargain and ſale had de- 
ſtroyed the term for a time, yet by the recovery it was revived, 
becauſe then but one conveyance ab initio ; ſo here. To all this 
it was replied, That the very reaſon of merger was tho 1 
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of the leſſor's power to demiſe, and then the whole is ſurrendeted, 
becauſe he admits the leflor to have power to demiſe the whole, 
though he had but a moiety, to himſelf; and that where there is 
an intermediate eſtate, no merger ſhall be, does not make againſt 
it, for the intermediate eſtate diſproves his admittance, that the 
leſſor hath ſuch power; but here is no ſuch intermediate eſtate or 
impediment, and being joint-tenants per my & per tout, by the 
leaſe, the whole is merged by admittance of the leſſor's power to 
demiſe the whole, though they agreed that a merger may be of 
one's part of an eſtate or term, and not for another's part. Hale 
cited a caſe, 6 Car. 1. Hele Sevam, where A. mortgaged lands to 
B. for years, B. re-demiſes to A. upon condition, if he does not 
pay ſuch a ſum, that he ſhall re-enter ; and in the firſt convey- 
ance were covenants for farther aſſurance by 4. Then B. deſires 
him to levy a fine, which A. does accordingly ; and there it was 
agreed, that the term re-demifed was extinguiſhed : but if it had 
been expreſſed to what intent the fine was, it was agreed, there 
would have been no extinguiſhment of the term: and in this caſe, 
the leaſe is found to be cd intentione to enable him to take a re- 
leaſe. However, no judgment appears to be given; but it ſeems 
rcaſonable that the leaſe for ninety-nine years, in this caſe, 
ſhould not be merged ; or at leaſt but for a moiety; and even in 
that caſe, equity would ſet up the moiety or the whole term again. 

If tenant pur auter vie makes a leaſe for years, and dies, living 
ceſtui que vie, by this the leſſee for years is become occupant, and 
then this acceſſion of the freehold merges his eſtate for years, be- 
cauſe they cannot conſiſt together in one perſon : but if, in that 
caſe, the leſſee for years had made a leaſe at will, and then the 
tenant pur auter vie had died, (which was the principal caſe) it 
was adjudged that the tenant at will was the occupant, and by 
conſequence, the leaſe for years, which was in another pqrſon, not 
drowned or merged, there being no union of the term for years, 
and the freehold in one perſon ; and then the leſſee for years may, 
by determination of his will, enter and enjoy his term, and the 
occupant cannot prevent or hinder him, becauſe he claims in guaſe 
by the firſt leſſor, who had made ſuch leaſe for years, to which 
the eſtate for life, during the life of the cui que vie, was ſubject 
and liable. 

If tenant pur auter vie make a leaſe for years, to A., remainder 
to B. for years, and 4. enter, and then the tenant pur auter vie 
die, here A. the tenant for years, ſhall be occupant, by reaſon of 
the poſſeſſion he had in him when the life fell ; and yet his term 
for years is not drowned, by reaſon of the incermediate remainder 
to B. for years; for this eſtate by occupancy is in the nature of a 
reverſion expectant upon both the terms for years, as it was in 
the tenant pur auter vie himſelf after theſe leafes made. And, in 
ſome cafes, a term for years and a freehold may conſiſt together 
in one perton ; as if leflee for twenty years makes a leaſe to his 
lefor for fiv- years, this term for, five years is not drowned in the 
trechold or © 6! the leſſor, by reaſon of the intermediate rever- 
lion for ſifteci. cats in the ſirſt leſſce. 
| The 


205 


2 Bul i 125 
Chamber 
lain v. 
Eser. 


Bro. tit. 
Sutrender, 
52. 

2 Bulſ. 12. 
Bro. tit. 
Leaſes, 63. 


rr. C 


| 


206 Leaſes and Terms for Years. 


Ciro. Jac. The caſe, in effect, was this; A. ſeiſed in fee, grants an in- 
— tereſſe termini to B. for one hundred years, to begin at ſuch a time, 
Swann, and before that time makes a leaſe for twenty-one years to C. to 
begin in poſſeſſion preſently; then R. before the commencement 
of his term, grants it to A., who after grants a rent-charge, and 
. the grantee of the rent- charge diſtrains C. for it; and the only 
N queſtion was, whether the intereſſe termini were drowned in the 
| inheritance, or if it had any exiſtence in A. ſo that he might there. 
out grant the rent? for then it would avoid the ſecond leaſe for 
. years, being before it, and, by conſequence, be liable to the pay. 
$ ment of the rent. It was reſolved, that it was drowned in the in- 
heritance; for, notwithſtanding the ſecond leaſe for years, the 
intereſſe termini is not ſo ſevered from the reverſion, but that by 
grant thereof to him who hath the inheritance, ſuch future term 
or intereſt is drowned, and ſhall never riſe again; and, by conſe- 
quence, this rent ſhall not charge the poſſeſſion of the termor, who 
Y had the eſtate before the rent granted, and comes paramount it; 
4 for though there was a ſeverance of poſſeſſion by the ſecond leaſe, 
yet the intereſſe termini being granted before that leaſe, and to con- 
4 tinue for a longer time, that ſecond leaſe was ſubject to be de- 
feated by the intereſſe termini when it took effect; and therefore 
the intereſſe termini was quaſi immediate to the freehold and inhe- 
ritance, and therefore might drown in it. 
co. Lit. 330 · My Lord Cie lays it down for a general rule, that one cannot 
— wo have a term for years in his own right, and a freehold in auter 
1. Cock. droit, but that his own term ſhall drown in the freehold ; and puts 
theſe caſes : if a man, leſſee for years, intermarries with the feme 
leſſor, this ſhall merge and drown his own term for years; but 
if a feme leſſee for years intermarries with the leſſor, — term is 
of not thereby drowned, becauſe, ſays he, one may have a term for 
4 _ in auter dreit, and a freehold in his own right, as the huf- 
| [3 Term and in this gaſe ſhall have: ſo, if leſſee for years make the leſſor 
Rep. 401. ] his executor, the term is not thereby drowned, becauſe the leſſor 
hath a term  auter droit. So allo, if a maſter of an hoſpital, being 
a ſole corporation, by the conſent of his brethren, makes a leaſe 
| for years of the poſſe ſſion of the hoſpital, and afterwards the leſſee 
7 for years is made maſter, the term is drowned cauſa qua ſupra ; but 
| if it had been a corporation aggregate, the making of the leſſee 
$ maſter had not extinguiſhed the term, no more than if the leſſee 
| Plow. 419, had been made one of the brethren : but if a leſſee for years of the 
q . 111. glebe be made parſon, the term is merged, by reaſon of the union 
, of the term and freehold in him to his own right and uſe, though 
he has them in ſeveral capacities. 
cio. Jac. But this rule ſeems to admit of divers exceptions ; for where 
+; _ the huſband, poſſeſſed of a term for years, took wite, and after the 
Plot v. Inheritance deſcends or comes to the wife, the term for years ot 
Sleep. the huſband is not thereby drowned or merged, becauſe the deſcent 
was an act of law, which the huſband could not prevent, and 
therefore ſhall not turn to his prejudice z but he ſhall have the in- 
heritance in right of his wife, and the term for years in his own 


right, as he had before, and therefore may give away or diſpoſe — 
5 ; 
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the term as he thinks fit, notwithſtanding ſuch deſcent of the in- 
heritance to his wife ; and this was the opinion of Fenner, Croke, 
and Fleming, Chief Juſtice, and ſo given in direction to a jury in 
a trial at barz and upon a general verdict to that purpoſe, they 
gave judgment accordingly. And Croteſeemed to make a queſtion, 
if the huſband, in this caſe, had iſſue by his wife after the inhe- 
ritance deſcended to her, fo as thereby he was entitled to be 
tenant by the curteſy, and to have a freehold in his own right, if 
this ſhould merge the term till the wife's death; and yet he ſaid 
this was a much ſtronger caſe. But Williams totis wiribus againſt 
the judgment, and held the term clearly extinct : but, notwith- 
ſtanding judgment was given wt ſupra ; and in this caſe all the 
court agreed, that if the leaſe had been made upon truſt, for 
the advancement of ſuch a woman, and the lefſee had after 
intermarried with that woman, and then the inheritance had 
deſcended to her, that this would not merge the term, but that he 
might clearly diſpoſe thereof to the purpoſe intended; becauſe he 
had it i auer droit, and to another uſe. So, in another book it 
{cems to be agreed, that if a man, being poſſeſſed of a term for 
years in right of his wife, purchaſcs the inheritance, that by this 
the term for years, though in right of his wife, is merged and ex- 
tinct, becauſe the purchaſe was the expreſs act of the huſband, and 
therefore amounts in law to a diſpoſition of the term, by reaſon of 
the merger conſequent thereupon z but a bare intermarriage of the 
feme termor with the reverſioner will not work a merger of the 
term, becauſe by the intermarriage the term is caſt upon the huſ- 
band by act of law, without any concurrence or immediate act 
done by him to obtain the fame; and therefore, in ſuch caſe, 
the law will preſerve the term in the ſame plight as it gave it 
to the huſband, till he by ſome expreſs act deſtroys or gives it 
Way. 

But where the huſband himſelf is leſſee ſor life, and intermarries 
with the leſſor, this merges his own term, becauſe he thereby draws 


own voluntary act, and ſo undermines his own term; whereas in 
the other caſe, the term being exiſting in the feme till the inter- 
marriage, is not thereby ſo drawn out of her, or annexed to the 
irechold, as to merge therein; becauſe that attraction, which is 
only by act of law conſequent upon the marriage, would, by merg- 
ing the term, do wrong to a feme covert, and ſo take the term out 
of her, though the huſband did no expreſs act to that purpoſe, 
which the law will not allow. But in ſuch caſe, if the feme ſhould 
lurvive, and have dower of thoſe lands, this ſeems a merger of her 
term for a third part at leaſt, becauſe now ſhe hath the term and 
freehold both in her own right, and then the acceſſion of the free- 
hold muſt pro tanto merge and drown the term. 

So alſo, in cafe where the leſſee for years makes the leſſor exe- 
cutor, the term is not merged, becauſe caſt upon him without any 
act or concurrence of his, as a conſequence of his being made exe- 
cutor; and therefore the act of law, which caſt it upon him, ſhall 
preſerve it in the ſame manner as if he had been a ſtranger, without 

any 
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any regard to the immediate freehold he had in his own right, 
which was only accidental, | 

But if a feme executrix takes huſband, and the huſband after 
purchaſes the reverſion, and dies, yet the feme ſurviving ſhall not 
have the term to any other purpoſe but as aſſ*ts to pay debts ; for ag 
to any right of her own therein, the term is extinct by ſuch pur- 
chaſe of the huſband, becauſe that was hi- 9wn expreſs voluntary 
act, and therefore amounts to a diſponuon of the term by the 
merger wrought thereupon ; and fo it was held by all the juſtices, 

So, if one who hath a leaſe for years as executor purchaſe the 
inheritance, this merges the term, becauſe the purchaſe was his 
own expreſs act; nay, Baron Clerk held, that though the inherit- 
ance in ſuch caſe had deſcended on the executor, that this like- 
wiſe would merge the term, which how far it is law, may be a 
queſtion ; but as well in the cafe of the purchaſe, as of the de- 
ſcent, all agree that the term would not be extinct as to creditors, 
much leſs in caſe where the leſſor is only made executor of the 
leſſee for years; though Plowden ſeems to inſinuate, that even in 
that caſe, the term is ſuſpended during the life of the leſſor; for he 
ſays, that after his death the term ſhall be revived 

Land was given to the huſband and wife, and to the heirs of 
the huſband ; the huſband makes a leaſe for years, and dies, the 
wife enters and int&gmarries with the leſſee; and it was holden 
that his term was not extinct, becauſe the entry of the wife put a 
total interruption to the intereſt of the lefſee, and avoided the 
term entirely as to herſelf, becauſe ſhe was in of the freehold by 
ſurvivorſhip paramount the leaſe ; and then the leaſe cannot take 
place again, till after her death, againſt the heirs of the huſband, 
and whether ſhe will outlive the term or not is uncertain ; ſo that 
during her life, the leſſee had no intereſt, but only a bare poſſibi- 
lity, which cannot be touched or hurt by the intermarriage, but 
continues jult as it was before. 

[A leſſee for 1000 years aſſigned the term to the leſſor in truſt 
for his wife and children, and the leffor accepted the truſt, and 
declared the purpoſes of it. The Court of Chancery ſupported 
the truſt, notwithſtanding the merger of the term in the inherit- 
ance, and decreed the heir of the leſſor to make a further affurance 
of the remainder of the term to a purchaſer from the ſon of the 
leſſee. 

A court of law cannot merge eſtates unleſs it finds them in the 
ſame perſon, and acquired, ſubject to ſome exceptions, in the ſame 
right. But courts of equity look into the beneficial intereſts and 
views of parties, and do not regard whether the eſtates are ſtriftly 
in the ſame perſon, or in different perſons. Hence it is a general 
rule (a) with theſe courts, that where the owner of an eſtate be- 
comes entitled to a charge upon it (5) ſecured by a term of years 
ſuch term ſhall fink for the benefit of the heir. But exceptions to 
this rule are admitted in ſeveral inſtances; as, where the perſon 
entitled to the charge takes only an eſtate tail (c) in the eſtate, and 
not the fee ſimple. So, where by reaſon of a limitation (d) 10 
truſtees to preſerve contingent remainders, the owner does not = 
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the fee, So, where the owner of the fee (e) has manifeſted his in- tives, the 
tention, that the charge ſhould ſtill ſubſiſt. So, in favour of cre- — 
ditors, (F) and of infants. The caſes of infants turn upon a ſuppoſed a, between 
intent; and the courts ſink or preſerve the term, as they find to be theſe no 
moſt beneficial for the intereſts of the infant. _ 2 


Compton v. Oxenden, 2 Vez. jun. 25. (c) Duke of Chandois v. Talbot, 2 P. Wms. 601. (4) Wynd- 
ham v. Earl of Egremont, Ambl. 753. (e) Powell v. Morgan, 2 Vern. 90. Thomas v. Kemiſh, 
2 Vern, 354+ 2 Freem. 207. (F) Ambl. 602, 2 Ver. jun. 264+ | 


Analogous to the caſe of merger at law, where the term and the Bet v. 
fee come into the ſame hands, is the doctrine of courts of equity, p. . 
that, whenever a man is owner of the inheritance, and entitled to , . 
a truſt term of the ſame eſtate, the term ſhall be attendant upon 7 — 


the inheritance.] ; 


(S) Of Surrenders of Leaſes for Years: And herein, 


1. Of Surrenders in Fact or Expreſs : And herein again, 
1, By what Words ſuch Surrender may be made, 


T will not be here neceſſary to enter into a particular inquiry Co. Lit. 

concerning the nature of a ſurrender, or of the ſeveral words 337: do * 
whereby 12 may be made, it being ſufhcient to ſay in 3 Mod. — 
general, that a ſurrender is a yielding up of an eſtate for life, or Perk $534. 
years, to him who hath the immediate eſtate in reverſion or re- | 
mainder, wherein the eſtate for life, or years, may drown by 
mutual agreement. 

So that any form of words, whereby ſuch an intent and agree- Perk. $ 607, 
ment of the parties may appear, will be ſufficient to work a ſur- 80% | 
render; and the law will direct the operation and conſtruction of, wy 488. 
the words accordingly, without the preciſe or formal mention of Leon. 279. 
the word ſurrender in the conveyance. But then the party, who _— 
would have the benefit of ſach conveyance to work as a ſurrender, 1 
muſt plead it by the very words ſurſum reddidit, becauſe theſe only 497. 
can properly deſcribe the operation of the conveyance as a ſurren- —_— os 
der; and whoever would take advantage of a thing in pleading, W 
muſt — it to that particular ſpecies of operation whereof 
he would ſo have the advantage: therefore, if leſſee for life or 
years, ſay to the leſſor that his will is, that the leflor ſhall enter in- 
to his lands, and ſhall have the ſame, or is content that the leſſor 
ſhall have again the land, and by virtue thereof the leſſor enters in- 
to the land, this is a ſuſficient ſurrender : ſo, if the lefſee ſay to 
him in the reverſion or remainder, that he will occupy the lands no 
longer, or that I ſurrender to you ſuch lands, &c. and he in the 
reverſion or remainder thereupon enter into the land, theſe were 
ſufficient and effectual ſurrenders at the common law: but if ſuch 
words had been ſpoken privately by the leſſee, or by a ſtranger, 
and not by way of addreſs to * in reverſion or remainder, this 
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could not amount to a ſurrender, becauſe there could appear ng 

mutual agreement of the parties for that purpoſe. 
Dyer, 251. 80, if leſſee for years remiſe, releaſe, diſcharge, and for ever 
pl-91-.93- quit-claim to his leſſor all his right, title and eſtate in or to ſuch 
2, Co. lands; this has been held to amount to a ſurrender, becauſe 3 
LE. 169. leaſe for years conſiſting only in contract, theſe words are ſufficient 
2 y — to diffolve that contract, and let in the reverſioner. But ſuch 
[But a e. words, in Caſe of a leaſe for life, would not amount to a ſurrender, 
leaſe of the becauſe that being an eſtate created by livery, muſt be defeated by 
* act of equal notoriety, or expreſs words of conveyance of the 
to tha — freehold, which the before- mentioned words are not, but rather 
does not applicable to a thing which lies only in grant. But of that guære, 
1 foren der, for it hath been adjudged, that if tenant for life grant, ſurrender 
forthe words and releaſe to him in the reverſion, that this was ſufficient, and ſo 
are repug- would have been, though there had not been the word ſurrender, 


nant; ſor becauſe the word graut would operate as a ſurrender after the 


the lelre is 


In poſſeſſion, convcyance executed; and that ſuch ſurrender, though without 
_ = re- notice or expreſs agreement of the ſurrenderee, would be good till 
+. actual diſagreement thereto. 


poles the 
leſſor in poſſeſſion. Jenk. 195. Ca. 2.] 3 Mod. 301. 2 Vent. 206, Show. Par. Ca. 150, 4 Lev, 234, 


Thompion v. Leach. 


Smith v. L So, where a leaſe came into the hands of the original leſſor, by 
__— an agreement entered into between him and the aſſignee of the 
ack, | . f . 
: Tem leſſee, „“ that the leſſor ſhould have the premiſes as mentioned in 
Rep. 441. © the leaſe, and ſhould pay a particular ſum over and above the 

« rent annually. towards the good-will already paid by ſuch af 
« ſignee, it was adjudged, that this agreement operated as a ſur- 
| render of the whole term.) 
1.2) This But now by the ſtatute of frauds and perjuries it is provided, 
note in _ that no leaſes, eſtates or intereſts, either of frechold or terms for 
or mc years, ſhall be ſurrendered, unleſs it be by deed, or note in 
ed, necd not writing (a), ſigned by the party who makes ſuch ſurrender, or 
— agg ſome other lawfully authoriſed thereunto, or by an act and oper 
Rogers, tion of law: ſo that ſurrenders in law, or implied ſurrenders, remain 
2 Wut. 26. as they did at common law, if the leaſe, which is to draw on ſuch 
— ſurrender, be in writing purſuant to that ſtatute. 
5 Burr. 2827. However, a ſtamp ſeems now to be rendered neceſſary by (tat. 23 Geo. 3. c. 53.] 


Magennis v. [Since this ſtatute, ſaith our author in another place, a leaſe for 
R 8 years cannot be ſurrendered by cancelling the indenture, without 
Ea. 2 * writing, becauſe the intent of the ſtatute was, to take away the 
236. manner they formerly had of transferring intereſts in lands by ſigus 
ſymbols, and words only; and therefore, as a livery and ſeiſin on 

a parol feoffment was a ſign of paſſing the freehold before the 

ſtatute, but is now taken away by the ſtatute, ſo, he takes it, tit 
cancelling of a leaſe was the ſign of a ſurrender before the ſtatute, 

but is now taken away, unleſs there be a writing under the hand 

of the party; and the words, viz. by ad and operation of latu, l 

to be conſtrued a ſurrender in law, by the taking of a new 5 

W. 


e,, 
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which, being in writing, is of equal notoriety with a ſurrender in 
writing. 

Although the ſtatute directs that the deed or note in writing 
ſhall be ſigned by the ſurrenderor, yet where an agreement was 
entered into between the leſſor and leflee, at the inſtance of the 
former, for the ſurrender of a leaſe, an aſſignment actually pre- 
pared, the key delivered up and accepted, and a long acquieſcence 
on the part of the leflor, without any claim or demand upon the 
leſſee, it was decreed in equity that the leſſee ſhould be diſcharged 
of the rent from the time he had delivered up the key.] 


2. Upon what Eſtate ſuch Surrender may operate. 


It appears by the definition before given of a ſurrender, that the 
ſame is a yielding up of an eſtate for life, or years, to him in the 
immediate reverſion or remainder : but here a queſtion may ariſe, 
what eſtate in the reverſion or remainder will be ſuſceptible of ſuch 
ſurrender; for if the eſtate in reverſion or remainder be but for 
years, it ſeems a great doubt in the books, whether a leaſe for 
years in poſſeſſion may be ſurrendered, ſo as to merge and drown 
therein; and it is commonly ſaid, that years cannot drown in 
years; therefore, where leſſee for twenty years made a leaſe for 
ten years, and the leſſee for ten years ſurrendered to his leſſor, this 
has been held to be no ſurrender, ſo as to merge the ten years in 
poſſelhon, but only to transfer them by way of aſſignment or ac- 
ceſſion to the number of years then left in the lefſor ; -for that years 
could not drown in years. But the contrary to this has been held 
with ſome clearneſs, and it ſeems to be now ſettled, that ſuch ſur- 
render is good, and ſhall merge the firſt term; wherein it was 


agreed, 1. That if the term in reverſion were you than the term 3 


in poſſeſſion, that the greater would merge the leſs, as ten years 
may be ſurrendered and merge in twelve or fourteen years. 2. It 
was held by Gawdy, Fenner, and Popham, that though the reverſion 
were for a leſs number of years, yet the ſurrender would be good, 
and the firſt term drowned ; as if one were leflee for twenty years, 
and the reverſion expectant thereupon were granted to one for a 
year, who granted it over to the leſſee for twenty years, that this 
would work a ſurrender of the twenty years term, as if he had 
taken a new leaſe for a year of his leſſor; for the reverſionary in- 
tereſt, coming to the poſſeſſion drowns it, and the number of years is 
not material; for as he may ſurrender to him who hath the reverſion 
in fee, ſo he may to him who hath the reverſion for any leſs term: 
and therefore Popham held, that where leſſee for twenty years 
makes a leaſe for ten years, and the leſſee for ten years ſurrenders 
to his leflor, viz. the leſſee for twenty years, that this is good, and 
the leflor ſhall have ſo many of the years as were then to come of 
lis former term of twenty years, that is, as it ſeems, ſo many years 
as were to come of his reverſion ſhall now be changed into poſſeſ- 


bon: and he held further, that if ſuch leſſee for twenty years had 


made ſuch leaſe for ten years, and 4 granted over the — 
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for ten years only, viz. no longer than the leaſe for ten years was to 
continue, and ſuch leſſee for ten years had attorned, then the 
- grantee of the reverſion ſhould have the rent and ſervices, and the 
grantor the reſidue of the twenty years; and that the leflee for ten 
years might ſurrender to the grantee of the reverſion for ten years, 
and he thereby would have in poſſeſſion ſo many years, as were then 
to come of his reverſion; and if he had a leſs term in the reverſion 
than the lefſee himſelf had in the poſleſſion, it ſhould go to the 
benefit of the firſt termor for twenty years, who was his grantor; 
for the term in poſſeſhon 1s quite gone and drowned in the rever- 
ſion, to the benefit of thoſe who have the reverſion thereupon, 
having regard to their eſtate in the reverſion, and not otherwiſe: 
to all which Fenner agreed; and it appears by the caſe of Cook and 
Fountain ſupra, to be taken for clear law, that a leaſe for ninety- 
nine years might be drowned by his acceptance of a leaſe from the 

| reverſioner even for one year. 
co. Lit. But now, whether a leaſe for years in poſſeſſion may be ſurren- 
173. b. dered, ſo as to be merged in a leaſe in remainder, be the term in 
remainder greater or leſs than the term in poſſeſſion, ſeems to be 
no where ſettled : indeed my Lord Coke ſays, that if there be a 
leaſe to A. for twenty years, remainder to B. for ten years, and 
B. releaſe all his right to A., that here A. hath an eſtate for thirty 
ears, for one chattel cannot drown in another, and years cannot 
bo conſumed in years; but whether if A. had granted and ſur- 
rendered his eſtate and term to B., it would have been merged, 
Perk. & 589. does not appear; and Perkins holds, that if a leaſe for life be of 
lands, the remainder to a ſtranger for years, and the leſſee for life 
ſurrender his eſtate to him in the remainder for years, it cannot 
take effect as a ſurrender, becauſe an eſtate for life cannot drown 
in an eſtate for years; which reaſon ſeems to prove, that an eſtate 
for life cannot be ſurrendered to or merge in a reverſion, if it be 

only for years: ideo quere. 


3. Of Surrenders in Law, or implied Surrenders : And herein, 
1. With regard to Leaſes in Poſſeſſion. 


Bro. tit. As to the ſurrender in law of leaſes in poſſeſſion, this is wrought 
teaſes, 14+ by acceptance of a new leaſe from the reverſioner, either to begin 
5 1 preſently, or at any diſtance of time, during the continuance 0 
- Perk. $617. the fixſt leaſe; and the reaſon ſuch acceptance of a new leaſe 
C amounts to a determination and ſurrender of the firſt is, becauſe 
Ero. Eliz, Otherwiſe the leſſee would not have the full advantage he hath 
521. 605 contracted for by acceptance of the ſecond leaſe, if the firſt ſhould 
As * ſtand in the way, and conſume any of thoſe years compriſed in the 
ſecond leaſe ; for which reaſon, and to enable the leſſor to perfet 

and make good his ſecond contract, the leſſee muſt be ſuppoſed io 

waive and relinquiſh all benefit of the firſt : therefore, if leſſee for 

thirty years takes a new leaſe, though but for three years, and in 


begin ten years hence, yet this is preſently a ſurrender and a de- 
termination 


5 
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termination of the whole firſt term of thirty years, becauſe there- 
by he admits the leſſor's power to make ſuch leaſe, which, if the 
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firſt ſhould ſtand in the way, would be void, becauſe the leſſee 


had the lands already for a term of a much larger duration; and 
though ſuch ſecond leaſe be made to him in futuro, and at com- 


mon law, though it were even by parol, yet it would be a preſent 


ſurrender of the firſt leaſe, becauſe the admittance of the leſſor's 
power to make ſuch a leaſe, which is the cauſe of the ſurrender, is 
then at the time of the contract made for ſuch ſecond leaſe, and 
therefore the operation of it, to cauſe a ſurrender of the firſt, muſt 
be then preſently too, or not at all; and it cannot be a ſurrender 
of the laſt twenty years, and remain good for the firſt ten years, 
becauſe that would make a fraction and ſeverance of the leaſe, 
which at firſt was entire, and paſſed by one entire contract, and 
therefore cannot either by any ſurrender in law, or even by any 
expreſs ſurrender, be curtailed and divided ; the conſequence of 
which is, that ſuch acceptance of a new leaſe being a preſent ſur- 
render of the firſt, the leflor may enter and take the profits for the 
whole thirty years, ſaving only the three years compriſed in the 
ſecond leaſe. Another reaſon perhaps of ſuch ſurrender may be, 
becauſe the leſſor, having already made a leaſe for thirty years, 
cannot, during the continuance of that term, make any other leaſe 
to transfer the poſſeſſion; but yet having the reverſion expectant 
upon that term, he may transfer that for any leſs term, or to begin 
at any diſtance he thinks fit; and then if the ſecond leaſe be by 
deed, it may as well be ſuppoſed to carry the reverſion, the union 
whereof, with the poſſeſſion, though for never ſo ſhort a time, 
will, as has already appeared, merge the poſſeſſion; and though 
the ſecond leaſe, which may be ſuppoſed to carry the reverſionary 
intereſt, is not to commence till ten years hence, yet the firſt 
leſſee has the intereſt and right thereof in bim immediately, 
and then poſſeſſion and reverſion being inconſiſtent in one per- 
jon at one and the ſame time, the one mult merge and drown 
the other. 

A huſband, ſeiſed of lands, made a leaſe for ninety years by in- 
denture, and after enfeoffed certain perſons, and took an eſtate 
to him and his wife in tail, and after & termor took a new leaſe 
by parol of the huſband for eighteen years only, to begin preſent- 
ly; then the huſband died, and his wife evicted the termor; and 
it was held ſhe lawfully might, for the firſt leaſe was ſurrendered 
and drowned in law by the acceptance of the ſecond, and then the 
wife's eſtate, by ſurvivorſhip, came in paramount the ſecond leaſe ; 
and though the ſecond leaſe, which was the cauſe of the ſurrender 
of the firſt, was voidable by the wife after her huſband's death, 
yet the ſurrender of the firſt, wrought by the acceptance thereof, 
was abſolute and preſent, 

One let lands to A. for life and twenty years over, and after let 
the ſame lands to B. for forty years, to commence after the death 
of A. and the end of the ſaid twenty years; then B. intermarries 
with A., and A. dies, and B. the huſband hath the term for 


twenty years, yet his term of forty years is not ſurrendered by it, 
9 becauſe 


Bendl. pl. 
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for ten years only, viz. no longer than the leaſe for ten years was to 
continue, and ſuch leſſee for ten years had attorned, then the 
grantee of the reverſion ſhould have the rent and ſervices, and the 
grantor the reſidue of the twenty years; and that the leſſee for ten 
years might ſurrender to the grantee of the reverſion for ten years, 
and he thereby would have in poſſeſſion ſo many years, as were then 


to come of his reverſion; and if he had a leſs term in the reverſion 


Co. Lit. 
173. b. 


than the leſſee himſelf had in the poſſeſſion, it ſhould go to the 
benefit of the firſt termor for twenty years, who was his grantor; 
for the term in poſſeſhon is quite gone and drowned in the rever- 
ſion, to the benefit of thoſe who have the reverſion thereupon, 
having regard to their eſtate in the reverſion, and not otherwiſe: 
to all which Fenner agreed; and it appears by the caſe of Cook and 
Fountain ſupra, to be taken for clear law, that a leaſe for ninety- 
nine years might be drowned by his acceptance of a leaſe from the 
reverſioner even for one year. 

But now, whether a leaſe for years in poſſeſſion may be ſurren- 
dered, ſo as to be merged in a leaſe in remainder, be the term in 
remainder greater or leſs than the term in poſſeſſion, ſeems to be 
no where ſettled : indeed my Lord Coke ſays, that if there be a 
leaſe to A. for twenty years, remainder to B. for ten years, and 
B. releaſe all his right to A., that here A. hath an eſtate for thirty 


| 32 for one chattel cannot drown in another, and years cannot 


Perk. & 589. 


Leaſes, 14+ 
Dyer, 93. 
pl. 28. 


conſumed in years; but whether if A. had granted and ſur- 
rendered his eſtate and term to B., it would have been merged, 
does not appear; and Perkins holds, that if a leaſe for life be of 
lands, the remainder to a ſtranger for years, and the leſſee for life 
ſurrender his eſtate to him in the remainder for years, it cannot 
take effect as a ſurrender, becauſe an eſtate for life cannot drown 
in an eſtate for years; which reaſon ſeems to prove, that an eſtate 
for life cannot be ſurrendered to or merge in a reverſion, if it be 
only for years: ideo quere. 


3. Of Surrenders in Law, or implied Surrenders: And herein, 
1. With regard to Leaſes in Poſſeſſion. 


begin ten years hence, yet this is preſently a ſurrender and a de. 
termination 
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termination of the whole firſt term of thirty years, becauſe there- 
by he admits the leſſor's power to make ſuch leaſe, which, if the 
firſt ſhould ſtand in the way, would be void, becauſe the leſſee 
had the lands already for a term of a much larger duration; and 
though ſuch ſecond leaſe be made to him in futuro, and at com- 


mon law, though it were even by parol, yet it would be a preſent 


ſurrender of the firſt leaſe, becauſe the admittance of the leſſor's 
power to make ſuch a leaſe, which is the cauſe of the ſurrender, is 
then at the time of the contract made for ſuch ſecond leaſe, and 
therefore the operation of it, to cauſe a ſurrender of the firſt, muſt 
be then preſently too, or not at all; and it cannot be a ſurrender 
of the laſt twenty years, and remain good for the firſt ten years, 
becauſe that would make a fraction and ſeverance of the leaſe, 
which at firſt was entire, and paſſed by one entire contract, and 
therefore cannot either by any ſurrender in law, or even by any 
expreſs ſurrender, be curtailed and divided ; the conſequence of 
which is, that ſuch acceptance of a new leaſe being a preſent ſur- 
render of the firſt, the leſſor may enter and take the profits for the 
whole thirty years, ſaving only the three years compriſed in the 
ſecond leaſe. Another reaſon perhaps of ſuch ſurrender may be, 
becauſe the leſſor, having already made a leaſe for thirty years, 
cannot, during the continuance of that term, make any other leaſe 
to transfer the poſſeſſion z but yet having the reverſion expectant 
upon that term, he may transfer that for any leſs term, or to begin 
at any diſtance he thinks fit; and then if the ſecond leaſe be by 
deed, it may as well be ſuppoſed to carry the reverſion, the union 
whereof, with the poſſeſſion, though for never ſo ſhort a time, 
will, as has already appeared, merge the poſſeſſion ; and though 
the ſecond leaſe, which may be ſuppoſed to carry the reverſionary 
intereſt, is not to commence till ten years hence, yet the firſt 
leſſee has the intereſt and right thereof in bim immediately, 
and then poſſeſſion and reverſion being inconſiſtent in one per- 
ſon at one and the ſame time, the one muſt merge and drown 
the other. 

A huſband, ſeiſed of lands, made a leaſe for ninety years by in- 
denture, and after enfeoffed certain perſons, and took an eſtate 
to him and his wife in tail, and after the termor took a new leaſe 
by parol of the huſband for eighteen years only, to begin preſent- 
ly; then the huſband died, and his wife evicted the termor; and 
it was held ſhe lawfully might, for the firſt leaſe was ſurrendered 
and drowned in law by the acceptance of the ſecond, and then the 
wife's eſtate, by ſurvivorſhip, came in paramount the ſecond leaſe ; 
and though the ſecond leafs, which was the cauſe of the ſurrender 
of the firſt, was voidable by the wife after her huſband's death, 
yet the ſurrender of the firſt, wrought by the acceptance thereof, 
was abſolute and preſent, 

One let lands to A. for life and twenty years over, and after let 
the ſame lands to B. for forty years, to commence after the death 
of A. and the end of the ſaid twenty years; then B. intermarries 
with A., and A. dies, and B. the huſband hath the term for 


twenty years, yet his term of forty years is not ſurrendered by it, 
F 3 becauſe 
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becauſe that was not begun, but was a future intereſſe termini, to 
begin wholly after the firſt leaſe ended; ſo there was no union at 
all of the terms, 

If lefſee for years makes a leaſe to his leſſor for all but a day, 
this is clearly no ſurrender of his leaſe, becauſe the day disjoins 
the union and prevents the merger, which would have followed if 
the leaſe had been for the whole term; for then the leſſor would 
have had the whole eſtate entire in him, as he had before he made 
the leaſe, and conſequently the leaſe would be merged and 
drowned in the reverſion. 

Leſſee for twenty-one years took a leafe of the ſame lands for 
forty years, to begin immediately after the death of J. S.: it was 
held in this caſe, that this was not any preſent ſurgender of the 
firſt term, becauſe J. S. might wholly outlive that term, and then 
there would be no union to work a ſurrender ; and it being in equi 
librio in the mean time, whether he will ſurvive it or not, the 25 
term ſhall not be hurt till that contingency happens, for if F. S. die 
within the firſt term, then what remains of it is ſurrendered and 
gone by the taking place of the ſecond. 

A man makes a leaſe for one hundred years, the leſſee makes 2 
leaſe for twenty years, rendering rent, with clauſe of re-entry, 
and after grants his reverſion to the firſt leſſor: he ſhall neither 
have the rent nor re-entry, becauſe the reverſion, to which it was 
annexed, is extinct and gone by way of ſurrender : otherwiſe it 
would be, if one make a leaſe for years, rendering rent, and after 
ant the reverſion for life, or years, to which an attornment 
is had, and after ſuch grantee ſurrender ; yet the grantor ſhall 
have again the rent, becauſe it was once a rent incident to the 
— which by the ſurrender is reſtored whole again as it was 
ore. 
If one makes a leaſe for forty years, and the leſſee takes a new 


| leaſe for twenty years, upon condition, that if he does not do ſuch 


an act, that the leaſe ſhall be void; and after he breaks the condi- 
tion, whereby the leaſe is avoided, yet the ſurrender of the firſt 
continues, for that was abſolute by acceptance of the ſecond, and 
the condition was only annexed to the ſecond leaſe. So, if the 
leſſor had granted the reverſion to the leſſee upon condition, and 
after the condition were broken, yet the ſurrender of the term 
would continue, becauſe the condition was annexed only to the 
grant of the reverſion, and moved from the leſſor as his terms of 
the leſſee's enjoyment of ſuch grant; but the ſurrender, which is 
wrought by acceptance of ſuch grant, and moves from the leſſee 
himſelf, was abſolute; and the diyerſity is, when the leſſor grants 
the reverſion to the leſſee upon condition, and when the leſſee 

ants or ſurrenders his eſtate to the leſſor upon condition; for a 
condition annexed to a ſurrender may reveſt the particular eſtate, 
becauſe the ſurrender itſelf is conditional, : 

So, if ſuch ſecond leaſe were by baron ſeiſed in right of his 
wife, and after the baron died, and the feme avoided the ſecond 
leaſe, yet the ſurrender of the firſt, by acceptance thereof, 18 


abſolute. 
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Leſſee ſor life made a leaſe for years, rendering rent, and after 
ſarrenders to the leſſor upon condition, then the leſſee for years 
takes a new leaſe for years of the leflor, and after the leſſee for 
life performs the condition, and evicts the leſſee for years, who re- 
enters, and the leſſce for life brings debt for the brit rent reſerved ; 
and it was ruled, that it was not maintainable, for the leaſe out of 
which it was reſerved is determined and gone; for though the 
ſurrender of the tenant for life, which made the leſſee for years 
immediate tenant to the firſt leſſor, and fo enabled him to make 
ſuch ſurrender, was conditional, yet the defeating of the eſtate for 
life, by performance of the condition, cannot defeat the eſtate of 
the leſſee for years, which was abſolute, and well made, and then 
the rent reſerved thereon is gone likewiſe. 

If one be leſſee for life or years, and take a new leaſe of the 
ſame lands, though ſuch ſecond leaſe be void for any deſect in 
the making or execution of it, as if it were for life, to begin at a 
future day, &c. yet it is a ſurrender of the firſt leaſe ; for the ac- 
ceptance of the indenture in the contracting and agreement to have 
a new leaſe, makes a ſurrender of the firſt leaſe before the livery 
is made; and therefore though that be void, yet it cannot ſet 
up the firſt leaſe again, which was before ſurrendered : and ſuch 
contract for a new leaſe is a good evidence to a jury of a ſur- 
render. 

But if ſuch ſ-cond leaſe were void for want of power in the 
leſſor to make it, then, notwithſtanding ſuch admittance of the 
leſſee, the firſt leaſe would not be ſurrendered : therefore, where 
one made a leaſe for forty-one years by indenture 14 Nov. 1616, 
to A., to commence from the Annunciation which ſhould be anno 
1619, and after, the ſame year, by another indenture bearing date 

Dec. made a leaſe to B. for ninety-nine years, to commence 
rom the Anuunciation then laſt paſt, by virtue whereof B. entered 

and was poſſeſſed, and then the leſſor by another indenture 
16 Nov. 1617, made another leaſe of the ſame lands to A., to 
commence from 17 Nov. 1619, for forty-one years, who accepted 
thereof, and after the commencement of his term A. entered and 
was poſſeſſed, and made his will, and his executors let to the plain- 
tiff, &%. and the only queſtion was, if the acceptance of the ſecond 
leaſe by 4. had determined, diſcharged or extinguiſhed the firſt 
leaſe, fo as to let in the intermediate leaſe to B.? It was ad- 
judged, that it had not, becauſe by the leaſe to B. for ninety- nine 
years, and his entry, the leſſor had but a reverſion, and could not 
by his contract after with A. give any intereſt to A.; and the firſt 
leaſe to A. was good as a future intereſſe termini, to take effect in 
poſſeſſion when, the time came, and thereby pro tanto to defeat the 
leaſe for ninety-nine years to B.; and if it had not'been for the 
leaſe to B., there had been no queſtion but that the firſt leaſe to 
A. had been by ſuch acceptance of the ſecond leaſe ſurrendered 
and gone; but that intermediate leaſe, being for ſo great a num- 
ber of years, diſables him, during that time, to contract for any 
kſs-number of years, as the leaſe for forty-ong years was. 
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If A. lets to B. for ten years, who lets to C. for five years, C. 
cannot ſurrender to 4. by reaſon of the intermediate intereſt of 
B., but in ſuch caſe B. may ſurrender to A., and afterwards C. 
may ſurrender likewiſe, becauſe then his leaſe for five years is 
become immediate to the reverſion of A. 


2. With regard to Leaſes in Futuro. 


Surrenders in law of leaſes in futuro, or future intereſts—and 
theſe can no ways be ſurrendered, for an expreſs ſurrender of ſuch 
future leaſe or intereſt is not good, (except as after mentioned); 
therefore, if one makes a leaſe for years, to begin at Michaelmas 
next, this future intereſt cannot by any expreſs ſurrender be 
merged, becauſe there is no reverſion wherein it may drown for 
till the entry the leſſee hath no poſſeſſion, and, by conſequence, 
there can be no reverſion wherein that poſſeſſion may drown : but 
yet if ſuch leſſee before Michaelmas take a new leaſe for years, 
either to begin preſently, or at Michae/mas, this is a ſurrender in 
law of the firſt leaſe preſently; becauſe thereby he preſently adni:ts 
the leſſor's power to make ſuch leaſe, which, if the firſt leaſe ſhould 
ſtand, he could not do; and ſince ſuch leſſee hath contracted for a 
new intereſt, inconſiſtent with the firſt, his acceptance of ſuch new 
intereſt waives and diſſolves the firſt, becauſe the contract whereby 
it was made, was entire, and therefore the whole firſt leaſe is ſur- 
rendered preſently, 

Leſſee for years, to begin preſently, cannot till entry or waiver 
of the poſſeſſion by the leflor merge or drown the ſame by any ex- 

reſs ſurrender, becauſe till entry there is no reverſion wherein the 

oſſeſſion may drown : but if the leſſee had entered, and afligned 
his eſtate to another, ſuch aſſignee before entry might have ſurren - 
dered his eſtate to the leſſor, becauſe by the entry of the leſſee the 
poſſeſſion was ſevered and divided from the reverſion, which pol- 
ſeſſion, being by the aſſignment transferred to the aſſignee, 
may without any other entry be ſurrendered, and drown in the 
reverſion, 


3. With regard to the Thing itſelf ſo ſurrendered. 


As to the nature of the thing ſurrendered, herein we muſt obs 
ſerve, that the acceptance of a new leaſe, which will work a ſur, 
render of the firſt, ought to be of ſomething of the ſame nature 
and kind with the firſt ; otherwiſe there can be no ſurrender of the 
firſt, becauſe there is no inconſiſtency but that both may ſtand to- 
gether ; therefore if leſſee for years accepts a grant of a rent 
common, eſtovers, herbage, or the like, for life or years, out 0 
the ſame lands, or if ſuch leſſee for years accepts of a leaſe of the 
ſame lands at will only, all theſe amount to a ſurrender and de- 
termination of the firſt leaſe, becauſe they admit the lefſor's power 
to deal or contract for the lands, or a certain charge out of it, 
which being inconſiſtent with the intereſt of the leſſee under the 
firſt leaſe, diſſolve and deſtroy it, : g 


80 
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So, where leſſee for ſixty years of an advowſon did, after the 
church became void, take a preſentation to himſelf of the leſſor, 
and was admitted, inſtituted, and inducted, this was adjudged to be 
a ſurrender of his leaſe ; for by the acceptation of the parſonage he 
thereby gains a new intereſt for life in that which was the chief 
fruit of his leaſe, and, conſequently, ſuch intereſt, being inconſiſtent 
with his intereſt under the firſt leaſe, amounts to a determina- 
tion and ſurrender thereof. 

But if leſſee for years of a park accepts a grant of the office of 
park-keeper of the ſame park for life or years, this is ſaid to have 
been adjudged no ſurrender of the leaſe for years, becauſe ſuch 
office is collateral to the land, and not any ways iſſuing out of it; 
and yet Coke and Dodderidge thought, that whether he had the 
office of park-keeper firſt, or the leaſe for years of the park itſelf 
firſt, that the acceſſion of the other to it would merge and drown 
the firſt, for the inconſiſtency that a man ſhould be park-keeper to 
himſelf ; ideo quere. 

So, where one made a leaſe for ninety-nine years of a manor, 
and after made the leſſee bailiff of the ſame manor for twenty-one 
years, this was adjudged to be no ſurrender of his firſt leaſe : 
1. Becauſe the bailiff, as ſuch, had no intereſt in the lands, but 
an authority only. 2. Becauſe the bailiwick was no part of the 
thing demiſed, but of another nature; for the bailiff, as ſuch, is a 
mere ſervant, and all he doth is for the benefit, and in the name 
of his maſter. So, if ſuch leſſee of a manor were made ſurveyor 
or ſteward for life, this would not determine his leaſe ; becauſe in 
theſe capacities he is only a ſervant, and acts in the name of his 
maſter, and therefore no inconſiſtency therein with his having a 
leaſe of the manor, 

But where leſſee for years of 2 houſe or caſtle accepted a grant 
of the cuſtody thereof for life or years, this was adjudged a ſur- 
render thereof; becauſe the cuſtody is of the ſame thing which 
was leaſed, and a man cannot be keeper to himſelf, 


If leſſee for years of lands accepts a new leaſe by indenture of 
part of the ſame lands, this is a ſurrender for that part only, and 
not for the whole, becauſe there is no inconſiſtency between the 
two leaſes for any more than that part only which is ſo doubly 
leaſed; and though a contract for years cannot be ſo divided or 
ſevered, as to be avoided for part of the years, and to ſubſiſt for 
the reſidue, either by act of the party, or act in law, yet the land 
itſelf may be divided or ſevered, and he may ſurrender one or 
two acres, either expreſsly or by act in law, and yet the leaſe for 
the reſidue ſtand good and untouched, becauſe here the contract 
for the reſidue remains entire, whereas, in the other caſe, the 
contract for the whole would be diyided, which the law will not 
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(T) Leaſes, when determined by cancelling the 
Deed. 


AS to leaſes for years, owing their exiſtence to the deed or in- 

denture whereby they are created, ſo that the cancelling or 
deſtruction thereof ſhall deſtroy and avoid the leaſe, a diverſity 
ſeems to be taken in the books between ſuch things as lie in livery, 
and may be executed by actual entry, and ſuch things as lie only 
in grant, whereof no actual or manual occupation can be had; 
therefore, if one had made a leaſe for years, at common law, of 
Imds or houſes by deed or indenture, and tear, raſe, or cancel it, 
yet this would not deſtroy the continuance of the leaſe itſelf, be- 
cauſe ſuch leaſe of lands or houſes lying in manurance and aQual 
occupation might at firſt have been made by parol only, without 
any deed or indenture: and therefore ſuch deed or indenture 
being not of the eſſence of the leaſe, the deſtruction or cancelling 
thereof ſhall not defeat or deſtroy the leafe or intereſt of the leſſee, 


- becauſe his actual entry into the land, and continuance of the vi- 


ſible poſſeſſion and occupation thereof, gives ſufficient ſanction and 
notoriety to the contract, as to the intereſt of the leſſee in the 
lands and houſes themſelves, though thereby the deed itſelf, and 
all covenants, which had their exiſtence only by the deed, are de- 
Feated and avoided. But if the king made a leaſe of ſuch lands 
or houſes by letters patent, which are matter of record, if the 
letters patent and enrolment are deſtroyed or cancelled, the leaſe 
itſelf falls'to the ground, becauſe theſe letters patent and enrol- 
ment, which were of the eſſence of the creation and continuance 
of the teaſe, are deſtroyed and loſt. So, if a common perſan had 
made a leaſe for years, or a grant for years, of tithe, common, ad- 
vowſons, or other things which lay merely in grant, in ſuch caſes 
the cancelling or deſtruction of the deed, whereby they were cre- 
ated and ſubſiſted, muſt neceſſarily deſtroy the intereſt of the 
grantee likewiſe, becauſe ſuch deed was of the very eſſence of the 
deed or grant, without which it could not have been made at firſt, 
nor can ſubſiſt afterwards, ſuch deed being the only eyidenee of 


the contract, which could not be executed by any actual poſſeſſion 


or manual occupation, But now, ſince the ſtatute of frauds and 
perjuries, which makes all leaſes for above three years to have only 
the force and effect of leaſes at will, unleſs they be in writing, and 
ſigned by the party, &c. the deed or writing whereby ſuch leaſe 
is made ſeems to be of the ſame effence as the leaſe itſelf; and 
therefore the cancelling or deſtruction of that ſeems to deſtroy 
and avoid the leaſe itſelf, becauſe it deſtroys all evidence allowed 
by law for the ſupport thereof; though in ſuch cafe, Chancery 
frequently ſets up the leaſe again, or decrees the party to execute 
2 new one for the reſidue of the term, which is not againſt the 
2 of the act, becauſe there was once a good and effectual 


e mads purſuant to the ſtatute. 


10 


Tran r r ocoadoc ic...  .cq 


\ 
Leaſes and Terms for Years, 


« not exceeding the term of three years from the _— thereof, 
« whereupon the rent reſerved to the landlord —_— uch term 


[{T. 2) When forfeited. 


HERE it is to be obſerved, that any act of the leſſee by which 
he diſaſſirms or impugns the title of his leſſor, occaſions a 
forfeiture of his leaſe. For to every leaſe the law tacitly an- 
nexeth a condition, that if the leſſee do any thing that may affect 
the intereſt of his leſſor, the leaſe ſhall be void, and the leſſor may 
re-enter, Beſides, every ſuch act neceſſarily determines the rela- 
tion of landlord and tenant; fince to claim under another, and at 
the ſame time to controvert his title; to affect to hold under a 
leafe, and at the ſame time to deſtroy that intereſt out of which the 
leaſe ariſeth, would be the moſt palpable inconſiſtency. 

A leſſee may thus incur a forfeiture of his eſtate by act in pais, 
or by matter of record. By matter of record—where he ſues out 
a writ, or reſorts to a remedy, which claims or ſuppoſeth a right 
to the freehold z or where in an action by his leſſor „ar- upon 
the leaſe he reſiſts the demand under the grant of a higher intereſt 
in the land; or where he acknowledges the fee to be in a ſtranger : 
for having thus ſolemnly proteſted againſt the right of his leſſor, 
he is eſtopped by the record from claiming an intereſt under him. 
By act in pais, as where he aliens the eſtate in fee (4). But then 
this alienation muſt be by ſuch mode of conveyance as diſplaces 
or diveſts the eſtate of the reverſioner (v): for if it have not this 
effect, the law will not adjudge it a forfeiture. It muſt be, therefore, 
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by feoffment with livery ; for this only operates upon the poſſeſ- «2 


ſion, and effects a diſſeiſin. It cannot be by a grant, or any con- 
veyance in the nature of a grant, ſuch as leaſe and releaſe, bar- 
gain and fale, &c. conveyances of this 'kind operating only on 
the grantor's intereſt, and paſſing only what he may lawfully de- 
part with, And as it cannot be , of courſe no forfeiture 
can by this way be incurred of an eſtate of thoſe things which 
lie merely in grant. 


being in the king, make a feoffment in fee, this is 4 forfeiture z and yet no reverfion dr remainder in 
diveſted out of the king ; and the reaſon is, in reſpeR of the lolemaity of the feotfment by livery, tends 
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Eaſteourty, And if an attempt to alienate by thoſe modes of conveyance 
Ak is,, Which affect, but are not operative enough, to paſs a ſee, occaſion 
7 no forfeiture, a leaſe by the tenant for a greater number of years 
than he has in the land muſt be ſtill more venial ; becauſe it is 
only a contract between him and his under-leſſee, which cannot 
poſſibly prejudice the intereſt of the original leſſor, and does not 
even pretend to uſurp or touch the freehold and inheritance. 
(s) roCo. Forfeitures are alſo incurred by the breach of expreſs or conven. 
$19-%  Tionary conditions. For the leſſor, having the jus diſponendi, may 
a. . annex whatever conditions he pleaſes to his grant, provided 
() ro. be not illegal, or repugnant to the grant itſelf, and upon the br 
— d. Of theſe conditions may avoid the leaſe. A condition, that if the 
4 Lean, 5. rent be behind by the ſpace of any given time after the day = 
Sum 85. ſcribed for payment, the leſſor ſhall re-enter, is ou and ſuch 
Vi 2, 4. condition is not ſaved by the attendance of the leſſee with the rent 
2 Bl. Rep, merely on the firſt day of payment; for, if the leſſor be not then 
767. S. C. there to receive it, the leſſee muſt equally attend on the laſt day (a), 
j Conditions in reſtraint of alienation are legal and uſual; but whe- 
Tr. 21G. 3. ther ſuch conditions extend to aſſignees in law, is a point which 
B. R. cited doth not yet ſcem to be ſettled (6). But the courts have always 
Ken. Tem held a ſtrict hand over theſe conditions for defeating leaſes, and 
(c) Cruſoe have countenanced very eaſy modes for putting an end to them. 
v- Bugeby, Where, therefore, the words of the condition were (c), that the lei- 
12 ſee, * his executors or adminiſtrators, ſhall not, at any time or times, 
267. S. C. * during this demiſe, aſſign, transfer, or ſet over, or otherwiſe do 
tat where - . Or put away this preſent indenture of demiſe, or the promiſes 
Na — « hereby demiſed, or any part thereof,” the court held, that this 
were, that condition was not broken by an under-leafe; for that aſſign, tram. 
1 — fer, and ſet over are mere words of aſſignment; that otherwiſe & 
9 put away ſignify any other mode of getting rid of the premiſes 
6 — entirely; and cannot extend to the making of an under - leaſe. 


«© tors 
40 not ſet, let, or aſſign over the ſaid hereby demiſed meſſuage or dwelling-houſe, or any part thereof,” 


an under-leaſe-by the leſſor's adminiſtratrix was holden to be within the meaning of the proviſo, Roe 
v. Harziſon, 2 Term Rep. 425. 


And as the courts adhere ſtrictly to the preciſe words of the 
condition in order to prevent a forfeiture, ſo, where a forfeiture 
hath manifeſtly been committed, they will not allow the leſſor to 
take advantage of it, if they find that he has afterwards done 

z Co. 65, any act which amounts to a waiver of it. Acceptance of rent hath 
how been adjudged to be an act of this kind; but then, in order to 
give it this effect, it muſt appear, that at the time the leſſor received 

Co. Lit. the rent he had notice of the forfeiture : for it would be abſurd, 
. * and a moſt unwarrantable concluſion, to infer from the mere 

3 Co.64. b. receipt of the rent that he meant to remit a forfeiture he had never 

Tro. Eliz. heard of. However, when we ſay that a forfeiture may be waived, 

()In uch We muſt be underſtood to confine ourſelves to thoſe caſes, where 

caſe, i by the terms of the contract, the eſtate, upon the tenant's doing 
| ould ſeem, or failing to do what he has ſtipulated to do or abſtain from, is only 
the forfeit-  Jeterminable, not where it abſolutely determines ; where the leaſe 


twig ny is only voidable, not where it is merely void (d). In the one = 
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the forfeiture is incomplete, ſome act of the leſſor is neceſſary to 
perfect it; that is, to ſpeak more correctly, no forfeiture is ac- 
tually incurred in the inſtant, only a right of avoiding the leaſe 
accrues to the leſſor, which right he may waive as he may any 
other right that is merely perſonal and conventional. In the other 
caſe, the contract is at an end, the leaſe is determined; it is a 
nullity ; the lefſee has no intereſt upon which the will of the 
leſſor can attach. 

By ſtat. 4 G. 2. c. 28. f 2. every landlord, who hath by his leaſe 
a right of re-entry, in caſe of non-payment of rent, when half a 
year's rent is due, and no ſufficient diſtreſs is to be had, may, 
without any previous demand of the rent, or re-entry, ſerve a de- 
claration in ejectment for the recovery of the demiſed premiſes ; 
and a recovery in ſuch ejectment ſhall be final and concluſive, 
both in law and equity, unleſs the rent and all coſts be paid or 
tendered within fix calendar months afterwards. But, if the 
tenant, at any time before the trial in ejectment, pay or ten- 
der to the landlord the whole rent in arrear, with the coſts, or pay 
ſuch arrears and coſts into court, the proceedings in ejectment 
ſhall ceaſe, and the tenant ſhall be relieved in equity, and hold the 
lands demiſed according to the old leaſe without any new leaſe, 
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vantage of 
even by a 


wrong - 
doer. But 
ſee Kin- 
nerfley v. 
Orpe, 
Dougl. 56. 
contr. 


In Archer 
v. Snapp, 
Andr. 34 1. 
Lord Co 1 
Lee ob- 
erves, that 
both the 
courts of 
law and the 
courts of 
equity had, 
before this, 
ſtature, ex- 
erciſed a 


proceeding at law, in caſes for forfeiture of non-payment of rent, by compelling him to take the money 


really due to him. See Bull, N. P. 97. and 2 Str. 900. acc. 


(U) Of the Renewal of Leaſes, by whom, and for 
whoſe Benefit. 


A leaſe, we muſt have obſerved, is a contract, by which, in 

conſideration of ſome pecuniary or other recompence, the 
temporary poſſeſſion of lands or tenements — —— to another; 
for if the grantor parts with his whole int in the eſtate, the 
contract is not a contract of leaſe but of ſale; it being eſſential 
to a contract of leaſe that a reverſion ſhould be left in the grantor. 
But a practice has prevailed, particularly in leaſes from the crown, 
from the church, and from other corporations, of granting a fur- 
ther term to the old tenants, in preference to ſtrangers; and as 
this expectation of renewal is rarely diſappointed, ſuch tenants are 
conſidered as having an ulterior intereſt beyond their ſubſiſting 


Zee the very , 


learned and 
ingenious 
argument 
for the ap- 
pellant in 
the caſe of 
Lee v. 
Vernon, 

7 Br. P. C. 
438. and 
ſee alſo Mr. 


tion of Co. 


term, This intereſt is generally, but improperly, called their tenant Litt. 293. b. 


right of renewal. For it has happened in this caſe, as it has hap- 
pened in many others, that long indulgence has been made a 
ground of claim; a preference repeatedly given, has, in proceſs 
of time, been inſiſted upon as a preſcriptive privilege ; and at- 
tempts have been made to enforce that as a right, which was, in 
truth, a pure voluntary courteſy, But though ſuch attempts have 
failed of ſucceſs, there being, as between landlord and tenant, 
abſtractedly from any expreſs contract to that effect, no obliga- 
tion upon the former to renew with the latter, yet the almoſt in- 
variable recurrency of the grant to the ſame objects, has begotten 
an idea of ſomething like property, and men have been ſo far from 
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treating this ulterior intereſt as precarious, that they have ated 
upon it, as. if it were fixed and certain. Hence, leaſes of this 
ſort are become a fund for ſettlements of every kind, for mort- 
gages and other ſecurities; and axe ſubjected to the ſame limita- 
tions, and applied to the ſame proviſions with the moſt perma- 
nent intereſts, 

This tenant-right, as it is called, is recognized and protected 
by courts of equity in many inſtances. Hence, where a truſtee, 
executor, or guardian, avails himſelf of his ſituation, and gets a 
renewal of a leaſe for his own benefit, the courts will direct it to 
be for the uſe of the cefluy que truſts, or perfons beneficially inte- 
reſted in the old leaſe. So, where a perſon who has only a partial 
intereſt, as tenant for life, mortgagee, or mortgagor, from the cir- 
cumſtance of being in poſſeſſion, takes the opportunity of re- 
newing, ſuch renewal ſhall be for the benefit of the perſon en- 
titled to the reverſion. And according to the broad principles of 
equity, it ſhould ſeem, that wherever a grant of a reverſionary 
term is obtained, to the prejudice of the old tenant, by undue 
means, whether by /ugge/tro fal, or ſuppreſſio veri, the party ſo 
obtaining it, though an entire ſtranger, ſhall not be permitted to 
hold it to his own uſe. 

A leaſe of the profits of a market was deviſed to a truſtee, in 
truſt for an infant: before the expiration of the term, the truſtee 
applied to the leſſor for a renewal for the infant's benefit, which 
he refuſed, in regard that it being only the profits of a market, 
there cauld be no diſtreſs, and it muſt reſt ſolely on covenant, 
which the infant could not bind himſelf in; on which the truſtee 
got a leaſe to himſelf. It was decreed by Lord Chancellour King, 
that the leaſe ſhould be aſſigned to the infant; that the truſtee 
ſhould be indemnified from the covenants of the leaſe, and ſhould 
account for the profits ſince the renewal. His lordſhip ſaid, he 
muſt conſider this as a truſt for the infant; for if a truſtee, on 


' refuſal to renew, might have a leaſe to himſelf, few truſt-eſtates 


would be renewed to ce/luy que ir : that the truſtee ſhould rather 
have let it run out, than to have had the leaſe to himſelf ; that it 
may ſeem hard, that the truſtee is the only perſon of all mankind 
who may not have the leaſe ; but it is very proper that the rule 
ſhould be ſtrictly purſued, and not in the leaſt relaxed; for it is 
very obvious what would be the conſequence of letting truſtees 
have the leaſe, on refuſing to renew to ceftuy que truſt. 

A leſſee for years, ſubject to a truſt, deviſed rum bonorum : 
the eſtate, if all ſold, would but pay the debts: the executor paid 
the debts, and renewed the leaſe for a further term, it being a 
church leaſe, and offered to account, if any profits would ariſe 
out of the old term. It was inſiſted, that by paying debts to the 


value, the property was altered, and veſted in him in his own | 


right, But Lord Keeper decreed the executor to account for the 
new as well as the old leaſe ; and aſked, if the executor acquainted 
the church with his caſe, and declared that he would renew and 


take it for the time of the old term, to the benefit of the creditors 
: a 
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and executorſhip, and the reſt for himſelf? By the French law, 
his lordſhip ſaid, no churchman can make a leaſe to any but the 
old tenant, unleſs it firſt be refuſed by the old tenant. 

An executor in truſt for an infant of a leaſe for 99 years, de- 
terminable on lives, renewed the eſtate for lives abſolutely, It 
was holden that the renewed leaſe, though for lives only, ſhould 
follow the nature of the original leaſe, and go to the perſonal 
repreſentatives of the infant. 

If a biſhop makes a teaſe for 21 years, and the leſſee creates a 
truſt thereupon, and the biſhop dies, and his ſucceſſor for a fine 
renews the leaſe; though he were not compellable to do fo, 
and though there be no truſt of the ſecond leaſe, yet equity will 
ſubject it to the former truſt. 

A. mortgaged a college leaſe to B. for 4000 /., and ſecured the 
money likewiſe by ſtatute to B.; A. died, and made C. executor. 
The executor renewed in his own name ſeveral times, until the 
original mortgage leaſe expired by efflux of time. It was decreed, 
that B. paying the ſeveral fines, gratuities, and charges which C. 
had expended on account of the renewal, ſhould hold the pre- 
miſes until the debt were ſatisfied. 

One of three leſſees under a dean and chapter ſurrenders, and 
gets a renewal to himſelf, Per Lord Keeper North, It is a truſt 
for all. | 

' John Combe, poſſeſſed of ſeveral leaſehold houſes holden of the 
crown ; and having a daughter, Joanna, married to Samuel Clarke, 
deviſed unto ſuch child or children, as his ſaid daughter had, or 
ſhould have, by Samuel Clarke, two of his leaſehold houſes, and 
directed, that the rents and profits ſhould be applied for bringing 
them up, and educating them, and for placing them out, and ſet- 
ting them up, in ſuch proportions as Samuel Clarke and his wife 
ſhould think fit; and that they, and the ſurvivor, ſhould have 
power to divide the profits between their ſeveral children, when 
and in ſuch parts as they ſhould think fit. Part of the leaſe being 
expired, Samuel Clarke obtained an additional term from the 
crown for 25 years from the expiration of the term then in being, 
Samuel Clarke and Joanna his wife had two children, and on the 
marriage of Combe Clarke, their fon, to Martha Dethie, aſſigned 
one of the leaſehold houſes to truſtees, for the remainder of the 
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term then in being, and of the renewed term of 25 years, upon 


truſt, to permit Coombe Clarke to receive the rents and profits for 
life, and then to permit Martha to receive the rents and profits 
for her life, and after her death to apply the rents and profits for 
the ſon of the marriage, for his education, and to convey the 
premiſes to him at 21. Coombe Clarke died, leaving Martha furs 
viving, and ſeveral children, of whom Samuel Clarke was the 
eldeſt, who attained his age of 21, and ſurvived his mother, 
Martha, after her huſband's death, obtained an additional terth 
of 28 years from the expiration of the exiſting leaſe, and aſter- 
wards made her will in 1748, and gave the reſidue of the eſtate 
in truſt for her daughter Mary Clarke, an infant, and died in 
1752. Upon her death, Samuel Clarke took poſſeſſion 2 
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houſe. He mortgaged it to the plaintiff in 1755, and died in 
1756 inteſtate, Coombe Clarke, the next ſon, took out adminiſtra. 
tion to his brother Samuel. Mary, the daughter, having married 
the defendant, Marriott, they got the tenant to attorn, and pay 
the rent to them. On a bill by the plaintiff to have an aſſign- 
ment of the 28 years term, and to be paid his mortgage money, 
or forecloſe, Marriott and his wife ſet up title to the renewed 
term, as being obtained by Martha for her own benefit, and de- 
rived title to themſelves under her will. The queſtion therefore 
being, whether the additional term was to be conſidered as an in- 
tereſt acquired by Martha for her own benefit, or whether it 
ſhould follow the uſes of the ſettlement ? Sir Thomas Sewell, 
maſter of the rolls, was of opinion, that the additional term was 
to be conſidered as an engraftment upon the old term, on the 
principle which prevailed in the caſe of Rumford Market and 
other caſes; and followed the uſes of the ſettlement and deed. 
Lord Camden, upon the appeal, was of the ſame opinion, and 
decreed accordingly. | 

Richard Rawe ſeiſed of real eſtate, and poſſeſſed, among other 
things, of a leaſe of lands and houſes in Sufflt, originally granted 
by Cha. 2. in right of the duchy of Cornwall, for 31 years, re- 
newable from time to time, upon petition by the tenant in poſſeſ- 
fion, for a further number of years, to fill up the term of 31 
years, made his will 2oth December 1761, and reciting his being 
poſſeſſed of leaſehold houſes at Lambeth, and of ſeveral eſtates in 
land in Cornwall, for unexpired terms of years, gave and deviſed 
the ſaid ſeveral leaſes to his wife, for as many years of the term 
as ſhe ſhould live, and after her deceaſe, (if the terms ſhould be 
then in being,) he deviſed them to William Rawe for life, and at- 
ter his deceaſe, among ſuch of the children of William Rawe as 
ſhould be then living, and made his wife executrix and reſiduary 
legatee. The teſtator had renewed this leaſe juſt before his 
death, and the widow, during her life, renewed it ſeveral times, 
ſtating herſelf as widow and executrix of Richard Rave, and 
continued in poſſeſſion till her death in 1761, in which year ſhe 
made her will, and diſpoſed of theſe leaſes, as her own property. 
The queſtion was, whether theſe renewed leaſes were the property 
of Richard Rawe, and to go according to the limitations of his 
will; or were the abſolute property of - A widow ? Lord Wir 4 
thought, ſhe renewed as executrix, ſubject to the truſts, in the 
will of Richard, and that the plaintiffs had a right to the renewed 
leaſes, repaying to the widow's eſtate the ſum ſhe had paid for 
the fine, deducting the value of her chance in the renewed 
leaſe 

William Williams deviſed leaſehold eſtates to Sir Wilkam 
Burnaby, in truſt to renew the ſame, then to his wife for life, 
remainder to his brother John Williams for life, remainder to 
Bennet Williams, ſon of John, and the heirs of his body, and made 
his wife executrix. Several years of the leaſe being to come, 
Lord Groſvenor petitioned for a leaſe of the reverſion. Mrs. 
Williams diſcovering this, preſented her petition as —_— 
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giving notice of it to the remainder-man, and got a report from 
the ſurveyor-general, that ſhe was in poſſeſſion, and that the fine 
ought to be about 1200 J. or 14004, Lord Greſvenar got a war- 
rant from the Treaſury for a leaſe, but was to pay her a com- 
penſation for her right, Jahn and Bennet Williams then preſented 
petitions for renewal. rd Gyroſvenor made ſeveral offers to 
Mrs. Williamt, who communicated them to John Williams ; but 
it appeared both Lord Groſvenor and Mrs. Williams conceived 
them to be for her own benefit. At length they ſettled the terms 
at 3000 J. Mrs. Williams gave notice to John and Bennet of the 
probability of their agreeing, and adviſed them to take care of 
their own intereſts, It was contended on the part of Mrs. Wil- 
liams, that this 3000 J. was abſolutely her property; and that 
. and Bennet had no claim upon her for any part of it. But 

ord Bathur/t held, that in caſe ſhe had renewed, it would have 
been a renewal as executrix; that wherever a partial tenant re- 
news, it is for the benefit of the whole; and therefore that the 
3000 J. given wi Lord Greſuenor as a recompence for her not re- 
newing, was ſubject to the truſts in the will. 

John Pickering, the plaintiff's father, previous to his marriage 
with Ann, the plaintiff's mother, gave a bond to truſtees in the 
penalty of 400 J., conditioned to be void if he ſhould aſſign to 
them, or to other perſons to be nominated by Arn, a leaſehold 
eſtate for the term of 99 years, or ſuch term as he ſhould have 
therein, for three lives, of which Ann's ſhould be one, to the uſe 
of himſelf for life, remainder to Ann for life, remainder to the 
iſue of the marriage. Ann died under coverture, leaving the 
plaintiff and another child. The eſtate was coaveyed to John, 
Ann, and another life. In 1776 Jh died, having made his will, 
and thereby given to Henry, his ifſue by a ſecond marriage, all the 
relt and reſidue of his eſtate. It did not appear how many re- 
newals of the eſtate had taken place, cr for what lives, but that 
/-bn's being the laſt original life, they were all exhauſted in 1776. 
For the executors of the huſband, and Martha, the ſecond wife, 
it was contended, that all the original lives falling in 1776, there 
was no obligation on the father, or his eſtate, to renew, and that 
the expence of renewal, having been his, it ſhould be for his be- 
nefit. On the contrary, it was argued for the plaintiff, that this 
bond was purely a contract for a marriage ſettlement, and that 
the uſual mode of executing it would be to inſert a covenant to 
renew to the ſame uſes, the object of the parties being to give as 
large an intereſt to the children as to the parents. For this was 
cited Laturence v. Maggs, before Lord Northington, 26th Novem. 
1759, that the uſual form of the covenant being to keep the leaſe 
fully eſtated, the ſettlement muſt be ſo executed. In that caſe, 
the party had, while ſolvent, frequently renewed the leaſe, and 
conveyed it to the uſes of the ſettlement z the creditors inſiſted, 
that the leaſe was part of his aſſets, and the conveyances fraudu- 
dent. But the court thought, that having conveyed according to the 
ſettlement, it was not fraudulent, but the ſettlement muſt be 
carried into execution. By Lord Chancellor Thurloue, — The queſ- 
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tion is, whether the ſather, having renewed, ſhall be conſidered 

as having ſo done for the benefit of the ſettlement, or for his own 

benefit? He did not, by the marriage fettlement, or by any ſubſe- 

quent act, expreſs any intent to do it for the benefit of the ſettle- 

ment, and by his will, he has given it, by ſuſficiently expreſs 

words, to his ſon. If a man has eſtates of his own, and alſo pure 

truſts, and gives the reſidue by will, only his own eſtates will puſs 

by the reſiduary clauſe z but if he has an intereſt, as well as a 

truſt, the clauſe will paſs both. But this is the caſe of a tenant- 

right, as it is called, which, though an improper, is become a 

technical term. In the Weſt many eſtates derive their value from 

renewals. The crown alſo has many eſtates of the ſame nature, 

It has long been held, that where a truſtee or an executor renews 

ſuch an eſtate, it ſhall be for the uſe of the ce//uy que truſf. The 

fule has obtained with reſpect to a tenant for life, who has the 

opportunity of renewal from being in poſſeſſion, that he ſhall not 

obtain the reverſion for his own uſe. The court therefore obliged 

him to ſtand ſeiſed as a truſtee to the uſes of the ſettlement: that 

was determined in Rane v. Chicheſter, before Lord Bathurſt. This 

is that caſe; for though John was author of the ſettlement, it 

was intended that the leaſe ſhould be fully eftated, and that he 

and ſhe ſhould have life eſtates, and that fo fully eſtated, it ſhould 

go to the children. The renewal therefore muſt be to that pur- | 

poſe. 'The ſon is entitled to the eſtate, paying the expence of the 

renewal. : 
In 1661 a leaſe was granted by Cha. 2. under the ſeal of the 

Duchy of Laucaſfer, of the parks of Hanbury and Tutbury in the ] 

county of Stafford, to Edward Vernon for 31 years from Ichs, c 

mas in that year. In the following year another leaſe of theſe a 

parks was granted by the king to Sir Thomas Morgan, to com- a 

mence immediately aſter the expiration of the preceding leaſe. I 

This leaſe becoming veſted in Edevard Vernon, he in 1678 ob- e 


tained another reverſionary term from the crown for 63 yean c 
from the expiration of the leaſe to Sir T. Morgan, R 
In 1687 Edward Vernon died, leaving iſſue two daughters, both ut 
of whom died without iſſue and unmarried. After his death the e1 
laſt-mentioned leaſe became velted in the appellant's father, who ol 
was accordingly in poſſeſſion thereof until the time of his death, th 
which happened in O#, 1748. He left a widow, and the appel li 
Jant, his only ſon, then about five years old. The widow, as exe. ap 
cutrix of her huſband, and legatee of his perſonal eſtate, entere en 
upon the premiſes compriſed in the leaſe, and held them until het Wi 
death in 1763. By her will ſhe gave the appellant, her fon, al fel 
the reſt and reſidue of her perſonal eſtate, to be delivered up to — 


him at his age of 21 years, or marriage; and under that bequel, 
he enjoyed the leaſehold premiſes. Theſe premiſes lying contiꝑu- 
ous to the lands and caſtle of Tutbury, held by the reſpondent by 
leaſe from the crown, under the Duchy ſeal, he, in the year 1755 
applied to Lord Adgerumbe, then Chancellor of the Duchy ei 
Lancaſter, and repreſented to him, that he (the reſpondent) wil 
the hcir-male of the ſaid Zdward Vernon, and in r 
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ſamily ſeat by inheritance from Henry Yernen, his great-grand- 
father, and that the ſaid leaſehold eſtates had been diſpoſed of out 
of the family by the ſaid Edward Vernon, or his repreſentatives, 
and were very deſirable to be enjoyed with the reſpondent's ſaid 
ſeaty and therefore he requeſted of Lord Edgecumbe, as a matter of 
favour, that a reverfionary leaſe of the ſaid parks might be granted 
to him, to commence on the expiration of the leaſe then ſubſiſt- 
ing. With this requeſt Lord Edgicumbe complied ; and accord- 
ingly a leaſe of theſe premiſes was granted on 12th of Jay 1755 
to the reſpondent for nine years and a half to commence in Ach, 
1776, when the term of 63 years, granted by the leaſe of 1678, 
would expire : and for this leaſe the reſpondent paid a fine of 
200 J. In the year 1765, the reſpondent preſented a petition to 
Lord Strange, then Chancellor of the Duchy of Lancaſter, praying 
a grant to him of the ſaid parks and premiſes for ſuch further 
term, as, together with the terms then ſubſiſting, would make up 
21 years. And in the years 1766 and 1768, two petitions were 
preſented by the appellant to Lord Strange, praying, that a lcaſe 
might be granted to him of the ſaid parks for ten years and a 
half, to commence from the 5th of April 1786, when the leaſe 
now in queſtion would expire, or for ſuch other term as to his 
lordſhip ſhould ſeem meet. In purſuance of an order made by 
Lord Strange, the matter of theſe petitions, on the part both of 
the appellant and reſpondent, came on to be heard before his 
lordſhip, in the preſence of counſel for the parties, on the 8th of 
April 1768, when his lordſhip declared, that the tenant-right or 
lord's favour of renewal of the leaſe was in the appellant; and 
diſmiſſed the reſpondent's petition, but ſuſpended for the preſent 
all proceedings upon the matter of the appellant's petition, ſo far 
as the ſame reſpected the new leaſes prayed. —In Hilary term 
1773, the appellant filed a bill againſt the reſpondent in the Ex- 
chequer, by which he prayed, that the reſpondent might be de- 
clared a truſtee for him, as to the leaſe granted in 1755, and 
might be decreed to aſſign the ſame to the appellant for his own 
uſe and benefit; the appellant thereby offering to pay the reſpond- 
ent the fine of 200/. and all reaſonable expences incurred in 
obtaining that leaſe, together with intereſt for the ſame from 
the reſpective times of payment. And as a ground for ſuch re- 
lief, the bill charged, that when tle ſaid leaſe was obtained, the 
appellant was an infant of ſeven years of age; that the reſpond- 
ent had preſented the petition, upon which that leaſe was granted, 
without the privity of the appellant's mother, in whom the poſ- 
ſeſſion of the premiſes then was; that no mention was made in 
that petition, as uſual in ſuch caſes, of any term or intereſt ſub- 
biting in another perſon, nor any notice given to the appellant's 
mother of the application for ſuch leaſe, but, on the contrary, the 
whole tranſaction was induſtriouſly concealed from her; and that 
the petition for obtaining ſuch leaſe had unduly ſtated, that the 
reſpondent would have been entitled to the premiſes, if Edward 
Vernon had not diſpoſed thereof; but the appellant charged, that 
the reſpondent was not of kindred to Edward Vernan. To this 
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bill the reſpondent filed a demurrer ; on the argument of which, 
two of the barons were of opinion, that the demurrer ſhould be 
allowed, and the other two were _ the allowance of it, 


thinking, that the appellant ought to have the ſatisfaction of an 
anſwer to the bill, eſpecially to ſuch part thereof as ſought aWil- 
covery gf facts. Upon this the reſpondent put in an anſwer, in 
which he admitted, that when the leaſe was granted to him, the 
appellant was an infant; and that he did not give notice to the 
appellant's mother, when he applied to Lord Edgecambe for a grant 
of the leaſe ; but he denied = he had induſtriouſly concealed 
the tranſaction from her, and inſiſted, that he was not in any re- 
fpect bound to diſcloſe it to her, or to inform Lord Edgecumbe 
that ſhe had at that time any intereſt in the premiſes; for that he 
had been informed, and believed, that until Lord Strange became 
Chancellor of the Duchy, no certain rules. had ever obtained with 
reſpe& to granting leaſes of Duchy lands; but that the Chancel- 
lor of the Duchy for the time being had always been uſed to 
grant leaſes of eſtates held thereof to ſuch perſons as he thought 
fit, without regard, and without giving notice to the lefſees or 
tenants in poſſeſſion thereof; and though the reſpondent believed, 
that previous to the grant of the ſaid leaſe to him, and after his 
perſonal application to Lord Edgecumbe, and his compliance with 
the reſpondent's defire, a petition had been preſented to Lord 
Edgecumbe, to the effect ſtated by the appellant, yet that ſuch pe- 
tition was prepared as a matter of courſe, and in compliance with 
the forms of the office, without the reſpondent's direction or pri- 
vity, and to the beſt of his remembrance was not ſigned by him: 
and he declared by his anſwer, that he never did aſſert, either to 
Lord Zdgecumbe, or any other perſon, that he ſhould have been 
entitled to the ſaid leaſehold premiſes, had they not been diſpoſed 
of by the ſaid Edward Vernon, nor did he obtain the ſaid leaſe on 
any ſuch or the like ſuggeſtion, but merely as being heir-male of 
the ſaid Edward and Henry Vernon, and of the ſenior branch of 
the Vernon family, and in poſſeſſion of the family ſeat and eſtates 
in the neighbourhood of the ſaid leaſehold premiſes, and as 3 
matter of friendſhip from Lord Edgecunbe, and a favour from the 
crown to the reſpondent, whoſe relation Edward Vernon, origin- 
ally obtained the grant of the ſaid parks from King Charles the 
Second in conſideration of many acceptable ſervices, and in par- 
ticular of money, to a conſiderable amount, advanced to the king 
during his exile at Breda.— Lo this anſwer the appellant re- 
plied, and paſſed publication, but did not examine any witneſſes, 
— Upon the hearing of the cauſe, Feb. 24th, 1775, the court was 
equally divided, the Lord Chief Baron Smythe and Mr. Baron Eyre 
being of opinion, that the bill ſhould be diſmiſſed ; Mr. Baron 
Perrot and Mr. Baron Burland being of opinion, that the reſpond- 
ent ſhould be declared a truſtee of the leaſe in queſtion for the 
benefit of the appellant. In conſequence of this equal diviſion, 
the cauſe was to have been heard before the Chancellor and Ba- 
rons of the Exchequer, but before it came on Mr. Baron Perr#t 
died, and thereſore it was recommended by the court to the 2 
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that the bill ſhould be diſmiſſed without farther argument, in 
order that the appellant might appeal; and the bill was thereupon 
ordered to be diſmiſſed, but without coſts. Upon the appeal, the 
Lords affirmed the order of diſmiffal, but without prejudice to 
any application which the appellant had made, or might make, to 
the officers of the crown, as to the manner of their executing, in 
this caſe, the truſt repoſed in them by his Majeſty. 

Where a leſſor has expreſsly covenanted to renew, what ſhall be 
the extent of ſuch covenant, whether it ſhall be ſatisfied by the 
lefor's once renewing, or whether it ſhall amount to an engage- 
ment for a perpetual renewal, is a queſtion, the deciſion of which 
muſt depend upon the words in which the covenant may be cx- 
preſſed, and the conduct of the parties, and particular circum- 
ſtances of each caſe. 

In a demiſe of corn-mills for 21 years, there was a covenant 
on the part of the leſſor, that “ if the leſſee, his executors, Oc. 
« ſhould, before the expiration of the term, be minded to renew, 
« then, upon application, &c. the leſſor, his heirs or aſſigns, 
« ſhould grant ſuch further leaſe, as ſhould by the leſſee, his exe- 
« cutors, &c. be deſired, without any fine to be demanded there- 
« fore, and under the ſame rents and covenants only as in the then 
« leaſe.” The queſtion was, whether there mult be a covenant 
for renewal again in the ſecond leaſe ? The court of Exchequer 
were of opinion, that under the words the ſame rents and covenants, 
the covenant for renewal ought to be inſerted ; and on appeal to 
the Houſe of Lords, their decree was aſſirmed. 

Again, in a leaſe for three lives, the leſſor covenanted, that he, 
his heirs, &'c. ſhould and would (in cenfideration of a certain 
ſum to be paid to him, &. at Crewe Hall, or at the place where 
the ſaid Hall then ſtood, in the name of a fine, for adding one life 
to the remaining lives therein before mentioned) execute one or 
more leaſes, under the ſame rents and covenants which were ex- 
prefied in the then leaſe, and ſ% to continue the renewing of ſuch 
leaſe ur leaſes to the leſſee or his aſſigns, paying as aforeſaid to the 
lefor, his heirs or aſſigns, the ſum before mentioned for every 
life ſo added or renewed from time to time. Lord Hardeuſcle 
held this to be a covenant for perpetual renewal, aud decreed a 
new leaſe to be granted to the aſſignee of the original leſſee with 
a covenant inſerted in it to that effect. 

Again, in ſuch a leaſe, rhe leſſor had covenanted, that if the 
leſſee, his heirs, &c. ſhould be minded, upon the falling in of any 
of the lives, to ſurrender the demiſe and take a new leaſe ; and 
thereby add a new life to the then two in being in lieu of the life 
ſo dying, that he, the leſſor, his heirs, c. upon payment of fo 
much for every life ſo to be added, in lieu of the life of every 
of them ſo dying, would grant a new leaſe for the lives of the 
two perſons named in the — leaſe, and of ſuch other perſon, 
as the leſſee, his heirs, Scr. ſhould nominate in lieu of the per- 
ſon named in the preceding leaſe, as the ſame ſhould reſpectively 
die, under the ſame rents and covenants. There had been ſucceſſive 
renewals from the time of the firft leaſe; and in every leaſe the like 
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eo venant for renewal had been inſerted. The court of King's Bench 
held, that the leſſors, by their own acts had conſtrued this to be a 
covenant for perpetual renewal, 
Hyde v. But where a leflor covenanted to renew the leaſe at the ſame 
33 rents and upon the ſame cavenunts on the requeſt of the leſſee 
296. within the term, Lord Macclesfield held, that though the new 
leaſe was to be made on the ſame covenants, yet that ſhould not 
take in the covenant for the renewing of the new leaſe, foraſmuch 
as then the leaſe would never be at an end. | 
Ruſſell v. 90, where in a leaſe for years determinable upon lives, the co- 
CR venant was, that the leſſor would, upon the death of any of the 
+ 2 Br. Ch. 2 N : , 

Rep. 639, Apj-vintees (by name), add a new third life upon payment of 209/, 
n. within ſix months; or upon the death of two of them (by name) 
within ſix months add two new lives upon payment of 500 l.; or 
upon the death of all of them (by name) would, upon payment 
of 1150/. make a new leaſe or grant for any three new lives to 
be nominated and appointed by the leſſee, his executors, Cc. for 
the like term as was thereby demiſed, at and under the like rent, 
covenants, aud agreements therein contained; Lord Camden was of 
opinion, that the leſſors were not under any obligation to grant 
any farther leaſe than for three lives only, and that the leſſee was 
not entitled to have any covenants inſerted for a farther renewal; 
the words of the covenant not requiring the leſſor to grant a new 
leaſe, but upon the death of ſome one of the perſons named in 
that leaſe, and when they were all dead, no further renewal could 

be claimed. 
Tiitton v. So, under a covenant in a leaſe for 21 years, that the leſſor, 
8 2 Br. his executors, Sc. would, at the end and determination of the 
$0 fad f t leaſe of the demiſed pre- 
636. aid term of 21 years, exccute a new leaſe of the demiſed pre 
miſes, for the ſurther term of ſeven years, to commence from the 
end ot the ſaid term of 21 years, thereby demiſed, /ubjef? to the 
fame rents, and purſuant to the ſame exceptions, covenants, reſerva- 
tions, conditions, and agreements in all reſpecte, as were in and by the 
then granted indenture of leaſe mentioned and expreſſed, in caſe the 
lefſee, his executors, Sc. thould deſire the ſame.; the leſſee, his 
executors, Wc. firſt giving twelve months notice in writing to the 
leffor, his heirs or aſſigns, of his or their deſiring ſuch farther 
term of years as aforeſaid ; Lord Thurlowe held the leſſee entitled 
to a leaſe for ſeven years only, it appearing that the leſſce himſelf 

had put that conſtruction upon it. 

Vipont Sir A. Lang ford Bart. being ſeiſed in fee of ſeveral farms and 
. 3 v. lands in the county of Heath, on the 22d of March 1697, dt miſed 
Ein wwe the ſame to John Charles, his heirs, executors, adminiſtrators, and 
Houſe of aſſigns, during the lives of Alice Charles his wife, Richard Charles 
n their eldeſt fon, and 7obn Ward, and the longeit liver of them, at 
9 the rent of 366 J., payable halſ-yearly, with the following clauſcs 
of renewal, viz. * hat if the ſaid John Charles, his heirs, exe- 
% cutors, adminiſtrators, and alligns, within ane full year next 
« after the deceaſe of any of the ſaid perſons, for whole lives the 
« preſent demiſe and leaſe is taken, ſhall pay 100 J. of good and 
« Jawful money, within the like ſpace aud time next aſter ſuch 
| | | te deceaſe 


Leaſes and Terms for Years. 


« deceaſe as aforeſaid, by way of fine, to the faid Sir A. Lang- 
« ford, his heirs and aſſigns, he the ſaid Sir A. Langford, his heirs 
« or aſſigns, to whom ſuch payment of 100/. ſhall be made as 
« aforeſaid, having then . the immediate inheritance of the ſaid 
“lands and premiſes, and ſuch perſon or perſons that ſhall make 
« ſuch payment of the ſum of 100 J. by way of fine, then having 
« two lives ſtill in being, and undetermined of this demiſe ; and 
« the ſaid perſon or perſons then paying the ſum of 100 J. by way 
« of fine as aforeſaid, then likewiſe tendering to the ſaid Sir A. 
„L., his heirs and aſſigns, having the immediate inheritance of 
« the ſaid lands and premiſes, a pair of deeds of indenture of 
« leaſe, fairly drawn and ingroſſed on parchment, purporting a 
« ded of all and fingular the ſaid lands and premiſes, for the ſaid 
« two ſurviving lives, mentioned and contained in theſe preſents, 
« and for the life of ſuch other perſon as ſhall be nominated and 
« appointed by ſuch perſon and perſons, paying ſuch ſum of 
« 1001. by way of fine, and for the natural life of the longeſt 
« liver of them, and under ſuch reſervations of rent, covenants, 
« conditions, agreements, and clauſes of renewal, as in the ſaid 
« indented deeds are ſpecified and contained that then, and in 
« ſuch caſe, he the ſaid Sir A. L., his heirs or aſſigns, having the 
«© immediate inheritance of the ſaid lands and premiſes, and hav- 
« ing received the ſaid fine of 100 J., ſhall ſeal, deliver, and per- 
« fect ſuch new indenture of leaſe, ſo to be preſented as aforeſaid, 
“ Provided, that the perſon or perſons paying the 100 J. fine 
« as aforeſaid ſhall, at the ſame time, deliver and perfect, as his 
ce act and deed, a counter- part of ſuch new indenture of leaſe, 
« and make ſufficient ſurrender of the remaining interelt hereby 
granted, and deliver up this preſent indenture to be cancelled, 
« And it is further concluded and agreed by and between the ſaid 
« parties to the ſaid indented deed, that the ſaid Sir A. L., his 
« heirs and aſſigns, having the immediate inheritance of the ſaid 
« lands and premiſes, ſhall, from time to time, and at all times 
« for ever hereaſter, make all ſuch further and other renewals 
« and leaſes of the ſaid lands and premiſes, unto the faid Jabn 
« Charles, his executors, adminiſtrators, and aſſigns, for three 
« lives, d. the two remaining lives, and one other liſe to be no- 
« minated, at and under the reſervations of rents, covenants, con- 
« ditions, agreements, and clauſes of renewal, as in the ſaid in- 
« dented deed are ſpecified and contained. Provided, that the 
te parties requiring ſuch renewal pay unto the faid Sir A. L., his 
6 heirs or aſſigns, having the immediate inheritance of the ſaid 
« Jands and premiſes, the ſum of 100 J. by way of fine, for every 
© and each renewal, within the year next after the deceaſe of 
« each of the ſaid lives reſpectively. And provided, that all 
* former leaſes thereof be then ſufficiently ſurrendered and can- 
* celled.” There was no covenant on the part of the leſſee ta 
pay the fine on renewal, or to accept a new leaſe toties guaties : nor 
was any fine paid on the execution of this leaſe. hn Charles 
entered and had poſſeſſion under the leaſe. On the gth of March 
t710, Alice Charles, one of the ce/tuy que vies, died, but no appli, 
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cation was made for a renewal within the year, or for many years 
afterwards, though the leſſee was frequently preſſed by Sir A. I. 
to clear his arrears of rent, and take a renewal. In 1716 Sir 
A. IT. died, having deviſed the eſtate to his nephew Hercules Rqw- 
ley, the reſpondent's late father. In 1719 the leſſee John Charles 
firſt made application for a renewal of the leaſe, and he then ten- 


dered to Mr. Rowley 100 J. as a fine for the renewal, with intereſt 


from the gth of March 1711, being after Alice Charles the cefluy 
gue vie's death, together with a further 100 /. for a ſecond renewal, 
(upon a ſuppoſition that if the leaſe had been regularly renewed 
on the gth March 1711, and a life then inſerted, ſuch life would 
have ſubſiſted no longer than ſeven years,) and intereſt alſo upon 
that laſt ſum. He at the ſame time tendered a pair of leaſes, pur- 
porting a renewal for the life of Thomas Hendrick in the room of 
Alice Charles. "Theſe tenders being refuſed, and the renewal de- 
nied, John Charles immediately filed a bill againſt Mr. Ronwley in 
the court of Exchequer in Ireland, inter alia, to compel him to 
renew. By a decree of that court of the 21ſt February 1723, 
this bill, ſo far as it related to a renewal of the leaſe, was dif 
miſſed. No motion was made to re-hear the cauſe; nor was there 
any attempt to reverſe the decree. In 1746 Richard Charles, ano» 
ther of the ce/iuy que wie named in the leaſe, died, and within a 
few days of the expiration of the year after his death, a propoſal 
was made to the refpondent on the behalf of the appellant, who 
was the grandſon of John Charles the original leſſee, and entitled 
to an eſtate-tail in this leaſchold eſtate under his will, for a re- 
newal. This propoſal the reſpondent refuſed to accede to, but 
apprehending from it that the appellant intended to purſue his 
claim to renewal, and being deſirous that ſuch claim ſhould be 
brought to an early deciſion, he wrote to the appellant, offering to 
do every reaſonable act to contribute to bring the matter to a con- 
eluſion with all poſſible diſpatch. The appellant, however, ac- 
quieſced above fix years longer, till 17th September 1754, when he 
filed a bill in nature of a bill of revivor of the ſuit which had been 
diſmiſſed in 1723. But this bill, after ſeveral amendments and 
demurrers, was diſmiſſed at the appellant's own requeſt in Trinity 
term 1759; and in the Aſichacimas term following he filed another 
bill as a new original bill, praying, that the reſpondent might be 
compelled to renew the leaſe of the premiſes, by executing a new 
| eaſe thereof for the lives of the ſaid h Ward, his preſent ma- 
Jelly, and the duke of York, with ſuch reſervations, conditions, 
covenants, clauſes, and agreements as ſpecified in the leaſe made 
to John Charles, upon the appellant's making ſuch compenſation 
or ſatisfaction to him for the ſame as to the court ſhould ſeem juſt 
and equitable; and that the appellant might have an allowance 
for the coſts and expences ſuſtained by John Charles, and might 
be quieted in the poſſeſſion of the lands; and that the reſpondent 


might be enjoined from proceeding at law concerning the premiſes 


till the hearing. To ſo much of tris bill as ſought a renewal of 


the leaſe; that the appellant might be quieted-in the poſſeſſion of 


the premiſes; and the reſpondent be enjoined from proceeding at 
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law; or a diſcovery of ſuch matters as were, or might have been 

in iſſue in the former cauſe, on certain particulars, which were 

afterwards anſwered, the reſpondent pleaded in bar the former 

bill and decree in the court of Exchequer in y and 1723. 

This plea came on to be argued before the court of Exchequer on 

goth December 1763, when the court allowed the plea, but with- 

out prejudice to ſuch other methods of proceeding as the appellant 

might be adviſed to take, in order to obtain the relief ſought by his 

bill. This order however was reverſed by the Houſe of Lords in 

England, and the plea was directed to ſtand for an anſwer, with li- 

berty to except and to fave the benefit thereof to the hearing. On 

the 20th of May 1765 Fohn Ward, the laſt re/fuy que wie, died, and 

the bil! being amended in order to put that in iffue, the cauſe came 

on to be heard on the 12th of Nowember 1772, when it was decreed 

by the court of Exchequer that the bill ſhould be diſmiſſed, but 

without coſts. From this decree the appellant appealed to the Apr. 14th, 

Houſe of Lords, where it was afhrmed. 1764- 
By articles in writing of 4th October 1734, James Hamilton de- Kane v. 

miſed to Guflavus Hamilton the reſpondent's father, lands and mills Hamilton, 

in the county of Monaghan, to hold for the lives of the ſaid Gufa- Fonte of 

vus Hamilton and his two eldeſt ſons, the reſpondent and George Lords, 

Hamilton, and the ſurvivor of them, at the yearly rents therein 776. 

mentioned, which the ſaid Gufavus covenanted to pay: and it was 

agreed, that leaſes ſhould be perfected at the requeſt of either 

party, containing a covenant of re-entry and diſtreſs, as alſo a co- 

venant of renewal for ever, paying half a year's rent as a fine in fix 

months after the fall of every life then named, and thereafter to be 

named, At the time when this demiſe was made, the fee of James 

Hamilton's eſtate was in fact in Nathaniel Kane; a mortgagee of 

it, to whom it had been conveyed abſblutely, by under-tenant leaſe 

and releaſe in 1729: but Mr. Kane had permitted Mr. . 

Hamilton to continue in poſſeſſion of it, and verbally promiſed to 

re-convey it to him, upon his re- payment of the ——— 

and intereſt within five or ſix years. Mr. J. H. however, not 

having re- paid the money within that time, Mr. Kane entered into 

pollethon, and ſhortly afterwards applied to G. H. to attorn 

tenant. In anfwer to this application G. H. ſaid, that the rent 

was too high, and that he would give up the lands unleſs Mr. X. 

let them to him at a lower rent. Mr. K. thereupon conſented to 

refer the yearly value of the lands to the conſideration of two 

perſons, who valued them at 30 J. a year; in conſequence of 

which Mr. X. conſented to G.'s continuing tenant at will at that 

rent. About the year 1752, G. H. being in arrear for the rent of 

the ſaid premiſes, requeſted Mr. K. to take them off his hands, 

and to forgive him the arrears; upon which Mr. X. directed his 

agent, John Speer, to conclude this buſineſs with G. H. on his 

own terms, Speer and Hamilton accordingly ſettled matters be- 

tween themſelves, and the latter, about November 1752, gave up 

tae poſſeſſion of the lands to Mr. K., either by a formal ſurrender, 

or by ſome writing purporting in ſubſtance to be a ſurrender, of 


Which Speer ſoon after informed Mr. K., who reſted ſatisfied wn 
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his account of the tranſaction without making any further inquiry, 
Soon after this, G. H. came to England, where he reſided till 
Auguſt 1755, when he died inteſtate, leaving the reſpondent his 
eldeſt ſon and heir. In 1757 Mr. Kane died, and the appellant 
his ſon and heir entered, and continued in quiet poſſeſſion of the 
premiſes from that time till the year 1763, when the reſpondent 
applied to him for a renewal of the leaſe, purſuant to the articles 
Ibis being the firſt intimation the reſpondent received of the arti- 
cles, or that any perſon claimed any intereſt in the eſtate under 
G. H. he communicated the ſame to his agent Edmund Weld in 
Ireland, he being himſelf at that time in Euglaud, and directed him 
to make {ſtrict inquiry into the reſpondent's claim. MWeld accord- 
ingly wrote to Speer, informing him of the claim; and received 
an anſwer from him, in which he ſtated, that G. H. had made 
an actual ſurrender of the leaſe, which he (Speer) had given to 
Mr. Kane, and that he (Speer) had another actual ſurrender of it 
to Mr. X. A copy of this letter was ſent by the appellant to the 
reſpondent, who never made any further claim during Speer”s life, 
but ſoon after his death he filed a bill againſt the reſpondent in 
the Exchequer, praying to be reſtored to the poſſeſſion of the pre- 
miſes, and that the appellant might be obliged to perfect leaſes 
thereof to him, renewable for ever, at the yearly rent of 36/., and 
to account with him for the rents and profits ſince the death of 
G. H., and pay him what ſhould appear to be due on ſuch ac- 
count. The reſpondent having put in his anſwer, and iſſue being 
Joined, the appellant filed a croſs bill, praying that the reſpond- 
ent in the original bill might ſearch the papers, books, and entries 
of the ſaid Gπ uus Hamilton, and if there was any copy or entry 
of the ſaid ſurrender, or any letter or acknowledgment from the 
appellant of his acceptance thereof, or relative thereto, that he 
might ſet forth the ſame in hec verba, and might bring the ſame 
into court. It appeared, and was fo admitted by the reipondent's 
anſwer to the croſs bill, that upon the death of George Hamilton, 
one of the ce/tuy que vies, in 1747, no application was made to 
Mr. K. for a renewal, nor was any ſtep taken to enforce a ſpeci- 


fick execution of the articles, or to have a life inſerted in his 


Feb. 7th, 
1776. 


Bateman v. 
Murray, 
C. ſes in the 
Houſe of 
Lords, 1779. 


poſſeſſion of this eſtate. But the reſpondent ſaid, that 


ſtead. It was alſo admitted by the reſpondent in his anſwer, that 
the great riſe in the value of lands in Ireland ſince the year 1752, 
was the main inducement with him to attempt the Www: wa 
e ha 

been informed by G. H. that he never had made any ſurrender of 
the leaſe; in anſwer to which the appellant offered in evidence 
ſeveral letters of Speer to prove the fact of ſurrender ; but theſe 
letters the court rejected, and decreed, that the reſpondent was 
entitled to a leaſe for three lives renewable for ever, and diſmiſſed 
the croſs bill with coſts. Upon appeal to the Houſe of Lords in 
England, this decree was reverſed, and the reſpondent's original 
bill was diſmiſſed. - 

Edward Edwards being ſeiſed in fee of the manor of Haſtings, 
and the lands therein compriſed, ſituate in the county of Tyrone, 


by indenture bearing date the 28th Ober 1685, gave, granted, 
| 1 enfeoffed, 
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enſeoffed, and in fee-farm let unto Thomas M*Cauſland, his heirs 
and aſſigns, the two town-lands of 8 and Seaguily, be- 
ing part of the lands compriſed in the faid manor, to hold the 
ſame to him, his heirs and aſſigns, in fee-farm for ever, viz. for 
the term of his natural life, and the natural lives of his two ſons, 
Andrew and Febn M*Caufland, and the longeſt liver of them, at 
the clear yearly rent of 15 /. ſterling, with two year old bullocks 
and one fat mutton. In the indenture there was contained (inter 
alia) a power of entry and diſtreſs for the rent, when in arrear, 
and an agreement, that upon payment to the grantor or his heirs or 
aſſigns, of rhe ſum of 71. :08. flerling, within three months after the 
fall of each of the aid lives, he or they would add anther life inflead 
theresf, by a new indenture, continuing three lives for ever ; and a 
further agreement, that the ſaid T homas M*Caufland, his heirs and 
aſſigns, ſhould make appear at every Eaſler court-leet, and view 
of frankpledge, to be holden for the ſaid manor, by two ſufficient 
witneſſes duly ſworn, that the ſaid three lives were then in being, in 
default whereof, it ſhould be lawful for the ſaid Eduard Edwards, 
his heirs or aſſigns, to diſtrain for the faid fine, although all the 
ſaid lives ſhould be then in being. But there was not any power 
of re-entry reſerved to the grantor, in caſe of non-payment of the 
ſaid rent or fines, nor was there any clauſe which declared the rent 
void, if the grantee ſhould neglect to renew. In the year 1708, 
the original indenture and the lands therein compriſed having 
become veſted in the reſpondent's grandfather James Murray, and 
it being doubtful whether two of the lives,' named in that deed, 
had not fallen, the eſtate was renewed by T homas Edwards, the 
ſon and heir of the grantor, according to the terms of the original, 
and two new lives were inſerted in the room of thoſe ſuppoſed to 
be fallen. In 1724 James Murray conveyed his intereſt in the 
eſtate to his ſon George Murray, by virtue of which he entered 
into poſſeſſion, and enjoyed the lands till his death; and durin 
all that time paid the reſerved rent. The ſaid T homas MiCouſland, 
one of the lives named in the deed of renewal of 1708, died in 
the year 17413 James Murray, another of the ſaid lives, died in 
the year 1746; and the ſaid George Murray, the other of the ſaid 
lives, died in 4763 inteſtate, leaving the reſpondent Sophia his 
widow, and the reſpondent William his eldeſt fon and heir, then 
a minor, who thereupon became entitled to the ſaid lands, under a 
marriage ſettlement, ſubject to a jointure to the reſpondent Sophia 
his mother. At this time, the appellant, the Counteſs of Roſs, 
who was the grand-daughter of Thomas Edwards, under whom 
the leaſe was renewed, and who was entitled to theſe lands under 
her father's will, reſided in England, where ſhe continued till ſome 
time in the latter end of the year 1763, or the beginning of 1764. 
Soon after her return to Ireland, the reſpondents cauſed deeds of 
renewal to be prepared, purſuant to the covenants for that pur- 
poſe in the original indenture of October 1685, and ſent the ſame 
to the counteſs, with a ſum of money, as they alleged, ſufficient 
to pay her all the renewal fines, with intereſt, which would be 
Que to her on her executing ſuch deeds of renewal. Inſtead of 
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complying with this application, the counteſs brought an ejeQ. 
ment, in Zaſter term 1763, for the recovery of the premiſes in 
queſtion ; upon which, before any judgment was obtained, the 
reſpondents in Zune 1765 filed their bill in the court of Chancery 
in Jreland againſt the appellants, RATING, That ſhe might be 
compelled to execute a new leaſe of the premiſes in queſtion, 
purſuant to the covenant for renewal in the ſaid original in- 
denture of October 1685, under the rents and with the covenants 
in the ſaid indenture contained; and that ſhe might be reſtrained 
in the mean time by injunction from proceeding in the ſaid eject- 
ment. The appellant, Lady R/, by her anſwer inſiſted, that the 
reſpondents were not entitled to a renewal upon two grounds; 
the one was, an agreement made between James and George Mur- 
ray with her father Hugh Edwards, and in part carried into execu- 
tion, for the purchaſe of their intereſt in the premiſes ; the other 
was, that neither George Murray nor the plaintiffs had complied 
with the terms of the covenant for renewal, by not paying or 
tendering the fine within three months after the death of the 
lives. Iſſue being joined, ſeveral witneſſes were examined on 
each ſide, The cauſe came on to be heard before the Chancellor 
of Ireland on the 20th of July 1772, when the following iſſues 
were directed to be tried, viz. Whether any, and what agree- 
ment was entered into by the ſaid James or George Murray for a 
ſale of their intereſt in the ſaid lands, and of the ſaid leaſe thereof ? 
And in caſe there was any agreement, whether the ſame was car- 
ried into execution, or whether the ſame was varied, or departed 
from, by the parties thereto, or either of them? The jury, 
their finding, negatived any ſuch agreement at all. The 
cauſe afterwards came on to be heard on the judge's certiſi- 
cate and merits, when the reſpondents right of renewal was con- 
teſted on the ground of laches in having neglected to renew; but 
the Chancellor was pleaſed, on the 22d April 1777, to order and 
decree, that the reſpondents were entitled to a renewal of the ſaid 
leaſe, according to the true purport and intent of the ſaid deeds of 
October 1685 and November 1708, upon payment of the ſeveral 
mines and intereſt ; and of the rent and arrears of rent and duties 
Feb. 18th become due. From this decree, and the ſaid decree or order of 
2179 20th Fuly 1772, the appellants appealed to the Houſe of Lords in 
A. — their loreſhips 5. pleaſed to order and adjudge 
perfeftly that the decrees be reverſed, and the reſpondents” bill diſmiſſed, 


confonant 
to Engliſh principles, gave great diſſatisfaQion, and occafioned confiderable alarm in Ireland. It was faid 


to claſh with a local equity, the old equity of that kingdom, where theſe leaſes were conſidered on both ſides 


as a kind of inheritance ; where they bad been introduced ſoon after the country was recovering from the 
convulſions of the great rebellion in the laſt century, for the purpoſe of raiſing an uſeful and reſpeRable 
tenautty, and the improvement of agriculture, and where, upon that policy, they had ever been protedted 
and preſerved by the courts of equi:y, whoſe practice it had invariably been, to fill up the lives, upon 
the tenant's negle& to renew, provided there was one life ſtill ſubũſting, that is, provided there was 2 
legal eſtate for the equity to attach upon. In conſequence therefore of this alarm, an act was paſſed on 
the 19th and 2oth of the King, c. 30. which revives the old equity, and provides, that in all caſes of 
mere neglect, where no fraud appears to have been intended, no dereliction on the part of the tenant, by 
neglecting or refuſing to renew after the landlord has demanded the fine, courts of equity ſhall relieve 
upon an adequate compenſation being made. See Vernon and Scriven's Reports of Caſes ia Ireland, 
P. 135 and the caſe of Magrath v. Lord Muſkerry in the ſame book, P · 166. 

In 
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In a leaſe granted in 1739, by the mayor and burgeſſes of Bay 


Lewminfter for 99 years, determinable on three lives, there was a 


covenant on the part of the lefſors, . that they and their ſuc- — 
« ceflors, when and as often as either of the ſaid three lives ſhould 3 Br. Ch. 
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ley v. 
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« die, and there ſhould be only two lives remaining in the premiſes, Rep. 329» 


« if the leſſee, her executors, adminiſtrators, or aſſigns, ſhould, 
« within the ſpace of ſix months next enſuing the deceaſe of ſuch 
« life, or at the firſt or ſecond chamber which ſhall be held after 
« the expiration of the faid fix months, apply for a new leaſe of 
« the ſaid premiſes, and pay a fine of 4/. for a new leaſe of the 
« ſaid premiſes, and pay the ſum of 4/7. to the bailiff, Oc. with 
« fx months intereſt for the ſaid 4 /aafter the rate of 5 J. per cent. 
« the ſaid bailiff, &c. ſhould add a third life in the faid premiſes, 
« and grant to her or them a new leaſe of the ſaid premiſes for 
« gg years, to commence from the time of fuch payment, if the 


« two other lives, and fuch other life as ſhould be nominated by - 


« the ſaid leſſee, her executors, &c. or either of them, ſhould fo 
Jong live, under the like rents, covenants, and agreements, ang 
« to the ſeveral uſes and truſts therein before declared, and ſo 
« from time to time ever after, as often as the caſe ſhould fo hap- 
pen.“ There were ſeveral renewals of this leaſe on account of 
the death of the ceffuy que vies : the laſt was in the year 1763, and 
the lives for which the leaſe was then granted, were Adam Ward 
and Mercy his wife, and the plaintiff's. In 1764 Adam Ward 
aſſigned for a valuable conſideration the beneficial intereſt in the 
kal to the plaintiff, who entered under ſuch aſſignment. Adam 
Ward died in 1781 and his wife in 1789, and ſoon after her 
death, the plaintiff applied to the corporation for a new leaſe, 
offering to pay them 4/. with intereſt from the death of Adam 
Ward, and alſo 4/. as a fine for renewal, on the death of Mercy 
Ward, and a further ſum of 4/. upon a ſuppoſition, that if plain- 
tiff had renewed the leaſe on the death of Adam Ward, by putting 
in another life, ſuch other life might have fallen in between the 
death of Adam Ward and Mary Ward. This the corporation re- 
fuſed, inſiſting, that no application having been made to renew 
till the falling in of the ſecond life, they were not bound to renew 
upon the terms of the covenant, but were at liberty to impoſe ſuch 
terms as they pleafed. It was contended on the part of the plain - 
tiff, that, although the covenant was only to renew on the fallin 
m of one life, yet the ſpirit of the covenant extended to the caſe 
of two lives falling in: that the caſe lay in compenſation, and 
that no forfeiture is to be incurred when compenſation can be 
made. But Lord Chancellor ſaid, the caſes upon Iriſb leaſes in 
the Houſe of Lords went the whole length of this caſe ; that the 
plaintiff was not bound to renew upon the falling in of one life ; 
he had his election whether to renew or not, and has made that 
election ; the corporation therefore are not bound now to renew. 
It has been determined over and over in the 47 caſes. 
However, where a compenſation can be made, where the 
tenant's neglect can be reaſonably accounted for, it is the general 
| diſpoſition 
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diſpoſition of courts of equity to relieve in a lapſe of this klud. 
The meaſure of compenſation introduced in Ireland by the Lord 
Chief Baron Gilbert was, by allowing the leſſor ſeptennial fines; 
that is, by giving him a ae for every ſeven years which had 
lapſed ſince the fall of a life, and intereſt upon each fine from the 
time of its being ſuppoſed to have accrued due, calculating from 
the probabilities of human life, that if another life had been added 
at the regular period of renewal, the duration of ſuch life would 
not have exceeded the term of ſeven years. This was firſt done 
in one of the Duke of Ormond's leaſes: the Duke had granted a 
leaſe in 1697 for the lives of the leſſee, and his nephew Fobn An- 
derſon, and J. B., and of the ſurvivor, and had covenanted, 
that as often as any of the lives ſhould happen to fail, he would 
cc at the requeſt of the lefſee, his heirs or aſſigns, and upon 
« payment of all rents of the ſaid premiſes, that ſhould be then 
« in arrear; and advancing and paying, by way of fine, within 
« twelve calendar months next after the death of each life, 160. 
« 135. 4d., renew, and make a new leaſe of the ſaid ſeveral 
e lands, Qc. to the leſſee, his heirs and aſſigns, at and under the 
« yearly rent and reſervations, and with the covenants, conditions, 
«* and proviſos contained in the ſaid leaſe; with the like clauſe 
« for being diſpuniſhable of waſte, and the like covenant for re- 
« newal of ſuch two lives, as ſhould be then in being, and alfo for 
oc one other life, to be added in the place and room of ſuch of the 
« three lives as ſhould, from time to time, happen to fail. Pro- 
« yided, that, if when ſuch new leaſe or renewal was to be made, 
c more than one of the ce//uy que vier beforementioned ſhould be 
« dead, there ſhould be named in ſuch leaſe ſo many other lives 
oc in their ſtead ; and there ſhould be paid to the perſon renewing 
« a fine, of the value aforeſaid, for each of the ſaid ce/fuy que vies, 
„ who ſhould be dead at the time of ſuch renewal.” The leſſee 
himſelf died in 1714, and upon his death the reſpondent, who 
was the deviſee of this eſtate, applied to the appellant, who 
had purchaſed the Duke of Ormond's reverſionary intereſt, for 
a renewal of the leaſe, and that another life might be inſerted 
in the room of that which had dropped ; and at the ſame time 
tendered the fine of 16/7. 13s. 4d., all rent and arrears being 
diſcharged; but the appellant refuſed to renew, inſiſting that 
= Anderſon, one of the cęſtuy que vies, had been abſent from 

reland ever ſince the year 1697, and therefore muſt be preſumed 
to be dead, and that no tender of a fine for renewal having been 
made within twelve calendar months after his abſence, the re- 
ſpondent had loſt his right of renewal. The reſpondent there- 
upon filed his bill in the court of Exchequer to oblige the appellant 
to renew the leaſe by inſerting a new life in the room of the 
leflee's : but it appearing that John Arderſon, the other cguy que 
vie, had been a long time abſent from Ireland, and there being no 
poſitive proof of his being alive, the court ordered the bill to be 
amended by inſerting a tender of the fine for the ſecond life ; and 


the reſpondent having made ſuch tender, and amended his bill ac- 
5 cordingly, 
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eordingly, they decreed the appellant to renew, and make a new 
leaſe to the reſpondent for the lives named in the bill, and a- 
cording to the covenant in the leaſe, on the reſpondent's paying 
the appellant 16/. 135. 4d., with intereſt from the 19th 7 
1704; another ſum of 16/. 13s. 4d., with intereſt from the 
19th of Fuly 1711 ; another ſum of 16/. 135. 4d., and intereſt 
from the 19th Fruly 1718; and on the reſpondent's alſo paying to 
the appellant the ſum of 16/. 135. 4 d., being the fine due ori 
the death of the leſſee; and all rents in arrear, duties, c. pur- 
ſuant to the leaſe. And this decree, upon appeal to the Houle of 
Lords, was afhrmed. 

A leaſe was granted for 21 years, under the yearly rent of 1/. 
with a covenant on the part of the leſſor to renew before the end 
of the term for 21 years, and to renew from the end of ſuch 
term for 21, 21, and 15 years more, making in the whole a term 
of 99 years. It was in effect, and fo underſtood by the parties 
to be, a leaſe for 99 years, but the eſtate being copyhold holden 
of a manor in which no leaſe could be granted for more than 
21 years, this mode was neceſſarily adopted in order to avoid a 
forfeiture, At the expiration of the firſt term, there being an 
arrear of rent due, and no application made for a renewal, the 
executor of the deviſce of the leſſor brought an ejectment, and 
obtained judgment and poſſeſſion. But as when this ejectment 
was brought, the leſſee was under difficulties, he being then a bank - 
rupt; as it did not appear that there was not a ſuthcient diſtreſs 
upon the premiſes; as on the contrary it appeared, that the leſ- 
ſee had laid out a large ſum of money upon them; as it was alſo 
in evidence, that the perſon to whom the leſſee had mortgaged 
them, had endeavoured to ſtop the ſuit, by a treaty for a new 
leaſe, which had been refuſed ; as the covenant did not expreſsly 
require any requelt from the leſſee for further terms ;—under all 
theſe circumſtances, the Maſter of the Rolls held the leſſee en- 
titled to renewal on payment of the arrears of rent with intereſt, 
and the coſts both at law and in equity. | 

That this indulgence in the courts of equity in the caſe of a 
tenant's neglecting to renew, is not of modern date, and that it 
hath been long ago carried to a conſiderable extent, will appear 
from the caſe immediately following, but which is cited for ano- 
ther purpoſe. 

A court of equity in decreeing a renewal, will not always ad- 
here to the literal import of the clauſe upon which ſuch renewal 
is directed to be granted, but will regulate the term according to 
what it conceives to be the ſpirit and ſound reaſon of the clauſe ; 
as in the following caſes. An eſtate was deviſed for the purpoſe of 
founding an hoſpital : the trvſtees procured letters-patent for that 
purpoſe, with power for them to make orders and conſtitutions 
for governing the hoſpital z under which they ordained, that no 
leaſe ſhould be made for above 21 years, the rent not to be raiſed, 
nor above three years rent to be taken for a fine, or greſſom, The 
eſtate was originally leaſed at 120 4. per ann. On a bill b = 

alter 
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Maſter and Hoſpital, Sir Edw. Phillips decreed the leſſee to enjoy, 
aying 120 J. per ann. and afterwards the caſe was heard again by 
ord Elleſmere, and although the leaſe was long before expired, 

his lordſhip decreed the lefſee to account at 120 J. per ann. only, 

and to have a new leaſe for 21 years at that rent, notwithſtanding 
it appeared the eſtate was, by the tenant's improvements, then 
worth 250/. per ann. In 1663 it was decreed again by Lord 

Clarendon, aſſiſted by Hide, C. J. and Hale, C. B. that the leaſe, 

having been ſome time expired, the tenant ſhould account from 

the expiration of the leaſe, at 120/. per ann. and that he ſhould 
have a new leaſe on reaſonable terms, and recommended it to the 

Archbiſhop of York, to call the parties before him, and to certify 

what terms were thought 4 a leaſe, who certified the 

hoſpital had agreed to accept a fine of 100/. and 120 J. per ann, 

'The preſent tenant having purchaſed the leaſe, and laid out a con- 

ſiderable ſum in improvements, filed a bill for renewal.—-Lord 


Chancellor —The conſtitution that the rent ſhould not be raiſed, 


is juſt and charitable, for the encouragement of the tenant to im- 
prove the eſtate; and he ought to find a benefit in it; and the 
hoſpital will alſo find an advantage in having the rent well ſecured 
by an eſtate of greater value and conſtantly paid. But the rule or 
conſtitution is not to be followed according to the letter, that no 
more rent is to be taken than what was at firſt reſerved ; but as 
times alter, and the price of proviſions, Sc. increaſes, ſo the rent 
ought to be raiſed, in proportion. The tenant is entitled to a be- 
neficial leaſe, but not at any certain rent : the conſtitution is not 
to be regarded in the letter, but in the reaſon of it. His lordſhip 
therefore referred it to the Maſter to certify the value of what had 
been laid out in improvements, and when that was aſcertained, he 
referred it to the Archbiſhop of York, to certify what fine and what 
rent he thought reaſonable. 

So, where a decree had been made by the Lord Coventry, for 
granting a leaſe of charity lands to J. S. (who had been at great 
expence in recovering them) for 99 years, determinable upon lives, 
at the rent of one third of the then improved value, to be renew- 
able from time to time for ever without fine according to the va- 
lue of the lands ſettled by a commiſſion of ſurvey directed by, the 
court for that purpoſe z it was decreed, that the leaſe ſhould be 
renewed toties quoties without fine, but that the rent was not to 
be computed according to the value of the land at the time of the 
decree, but according to the real improved value of the eſtate at 
the time of every renewal. 

In mortgages and ſettlements of leaſes of this kind, it is uſual 
to inſert proviſions for renewal. In mortgages, there is generally 
an agreement, that if the mortgagor neglects to renew, it ſhall 
be lawful for the mortgagee to renew, and that the fine and 
charges of renewal, ſhall be a charge upon the premiſes, and bear 
intereſt. In ſettlements, there ſhould be a power authorizing the 
truſtees, from time to time, to renew the leaſes, and for that pur- 


Where 
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Where ſuch a proviſion is not inſerted in a mortgage, the wort- Manlove 
gee cannot indeed compel the mortgagor to renew, but he may ». Ball, 
do it himſelf, and the money which he may ſo lay out ſhall be — 
added to the principal of the mortgage, and carry intereſt at the Martins, 


ſame rate with the principal. 3 Ak. 4. 1 WII. 34. S. 8. 


Upon the omiſſion of ſuch a proviſion in a ſettlement, the ex- 
pences of rene wal are to be borne by the ſeveral perſons intereſted 
in the eſtate in proportion to their reſpective intereſts. The old 2 Ver. 429. 
rule of aſcertaining this proportion was by making the tenant for wy 
life pay one third of the expence or keep down the intereſt, and Rep 244. 
the remainder-man the othee two-thirds. This rule perhaps may 2 ern. 666. 
be proper where the nature of the eſtate, the will of the teſtator, — —2 
or the circumſtances of the caſe compel a renewal; but as a ge- 652, 
neral rule, it would frequently be wrong : for ſuppoſe the de- 
viſee or grantee for life to be one of the pcrſons upon whoſe life 
the eſtate is holden, and a renewal to be made by him; in this 
caſe, as there is no obligation upon him to renew, as the law will 
not permit him to renew but on the truſts of the ſettlement, 
and as he cannot poſſibly in any way enlarge his own intereſts, 
the fine and expence of the renewal muſt, in juſtice, be paid en- 
tirely by the remainder-man. This is evidently the caſe, where 
the deviſee for life has the legal eftate, and it ſhould ſeem, that 
it is the ſame, where he is a ce/tuy que truſt, Suppoſe again, an 
eſtate of limited duration, as an eſtate for years, or for the lives 
of ſtrangers, to be limited to one for life, without any obligation 
upon him to renew; if ſuch a perſon renew, it is manifeſt, that 
the contribution of a third muſt, in moſt caſes, be very unfair and 
unequal. The true rule therefore in ſuch caſe muſt evidently be, Addis v. 
that the proportion follow the benefit; that the contribution of a Cements 
perſon having ſuch limited intereſt in the eftate, and voluntarily * Night- 
renewing, ſhall only be in proportion to the benefit which he — +. 


actually derives from fuch renewal.] * Ch 


Rep 440. Stone v. Theed, 2 Br, Ch. Rep. 243- If the eſtate be charged with annuities, the annui- 
tants are not bound to contribute to the expence of renewal. Maxwell v. Aſhe, Nov. 6, 1752. 2 Br. 


Ch, Rep. 444+ n. 
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Wilſon V. 
Sewell, 

4 Burr. 
1975. 

1 Bl. Rep. 
617. S. C. 


Leaſes and Terms for Years, 


The Editor of the Fifth Edition of Bacon's ABRine- 


MENT, having in his Appendix introduced ſome additional 
matter upon the dofrine of Leaſes, it has been thought ad. 
viſable to ſubjoin it to the preſent work. An important caſe, 


which has but lately appeared in print, is likewiſe added. 


Of Leaſes made purſuant to Powers in private 
Conveyances and Settlements. 


BY the ſtatute of the 12th of Car. 2. the Maſter of the Rolls for 
the time being is enabled to grant leaſes of the ground and 
tenements belonging to the rolls, under theſe reſtrictions (among 
others) that after the premiſes ſhall have been once letten, he do 
not grant or make any new or concurrent leaſe, until within ſeven 
gears of the expiration of the leaſe then in being ; nor for any leis 
rent than was reſerved upon the former leaſe z nor for any longer 
term than for the term of one and twenty years from the making of 
ſuch leaſe. Mr. YVerney, Maſter of the Kolls, made a leaſe for 
21 years from the 18th of March 1740, which would conſe- 
quently expire on the 18th of March 1761. Sir Thomas Clarks, 
his ſucceſſor, made a leaſe of the ſame premiſes on the gth of 
June 1755, for 21 years, in truſt for himſelf: and on the p th of 
January 1762, he made another -leaſe of the ſame premiſes for 
21 years in truſt for himfelf, On the 5th of June 1764 there 
was an actual ſurrender duly executed and accepted of the leaſe 
of 1755. On the death of Sir Thomas Clarke, his ſucceſſor, Sir 
Thomas Sewell, diſputed the validity of each of theſe leaſes of 
1755 and 1762, inſiſting, iſt, that they were a fraud upon the 
truſt, as being made in truſt for the grantor himſelf, 2d, That the 
leaſe of 1762 was bad, becauſe at the time it was granted, there 
were more than ſeven years to run of the leaſe of 1755. 3d, That 
if the leaſe of 1762 was void, then the leaſe of 1755 was abſo- 
lutely gone, either by the implied ſurrender in 1762, or the expreſs 
ſurrender in 1764. But the court over-ruled every objection. It 
is immaterial to the ſucceſſor, who may be beneficially intereſted 
in the leaſe, ſo long as he receives the accuſtomed rent, and the 
leaſe is in other reſpects regular. The reſtriction as to a former 
leaſe is not to be confined to expiration merely by efluxion of tint, 


but extends to ſurrenders, and re-grants may be made 7oties quaties 


upon proper ſurrenders, provided that the reverſion be not charged 
for a longer time than 21 years in the whole. But the accept- 
ance of a new leaſe implies a ſurrender of the old one, provided 


the new leaſe be, as the leaſe of 1762 was in this caſe, a good 
One. ; 
by 
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By an Iriſb ſtatute of 10 and 11 Car. 1. c. 3. { 2. governors of 
colleges in Ireland are empowered to demiſe for 21 years, reſery- 
ing ſo much yearly rent or profits, or more, at the peril of the 
LESSEES 4/0 Aal take the ſame, as the moiety of the true yearly 
value of the ſaid lands, Sc. (comumniòus annis,) at or immediately 
before the time of making ſuch leaſe ſhall amount unto. A leſſee 
ſurrendered an old leaſe, and took a new one, upon which the 
rent reſerved did not amount to a moiety of the true yearly 
value of the premiſes demiſcd. This leaſe is void againſt the 
ſucceſſor. 

A. tenant in tail, with power to grant leaſes, remainder to B. the 
wife of C. in tail, conceiving himſelf to have obtained the fee under 
a void execution of a power, granted leaſes exceeding his leaſing 
power, reciting in them that he was ſeiſed of the freehold and in- 
heritance, and covenanting for quiet enjoyment againſt any act or 
default of himſelf or thoſe claiming under him. A. deviſed the 
demiſed eſtates with others to B. for life, remainder to truſtees to 
preſerve contingent remainders, remainder to B.'s firſt and other 
ſons in tail male, remainder to her daughter and her firſt and other 
ſons, remainder to D. and his firſt and other ſons ſucceſſively in 
the ſame manner: he alſo gave to B. and C. other benefits by the 
will, and gave the reſidue to D. D. filed a bill to have the will 
eſtabliſhed. B. elected to take her eſtate- tail in oppoſition to the 
will, which the Maſter reported to be for her beneſit. After her 
death C., her huſband, who had taken under the will, claimed 
as tenant by the curteſy, and brought ejectments againſt the 
lefſees under the leaſes granted by A., ſome of whom had expended 
conſiderable ſums upon their eſtates. Theſe leaſes not comply- 
ing with the conditions impoſed by the power are abſolutely void 
for powers muſt be executed ſtrictly. where the intereſts of re- 
mainder-men are affected. Nor can a court of equity, it ſhould 
ſeem, relieve the leſſees, or reſtrain C. from availing himſelf of 
the full effect of his ejectment ſuits. The leſſees cannot ſay that 
C. thall not diſturb their poſſeſſion, becauſe he has a part of thoſe 
aſſets out of which they are entitled to ſatisfaction under the co- 
venant againſt eviction ; for if it is plain, that tenant in tail 
has made leaſes not warranted by the ſtatute, and the eſtatę- 
tail has deſcended, the iſſue in tail, though poſlc (ſing large aſſets 
both real and perſonal, may eject the tenants; and there is no 
equity to compel him to confirm the leaſes. He may at his 
pleaſure aſſume the poſſeſſion; and the only remedy for the leſſees 
will be an action of covenant. A court of equity cannot 
interfere, for a court of equity cannot meaſure the damages that 
may be given upon ſuch an action. The leſſees have truſted to a 
legal ſegyrity, and can have no more. Nor are the leſſees in this 
caſe entitled to put C. to his election: they ſtand merely in the 
ſituation of creditors z but parties claiming to put a perſon to his 
election muſt claim ſpecifick rights under the ſame inſtru- 
ment, 
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A tenant for life under a marriage ſettlement of an eſtate in Campbell v. 


mines which were opened, with a power inſerted in ſuch ſettle- 
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mines were 
opened un- 
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this queſtion 
aid act ariſe, 
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ment of leaſing the meſuages, lands, tenements, and hereditamentt 
therein contained, except the „ warren, under 
the uſual reſtrictions, that the leaſe ſhould not exceed 21 years 
ſhould be made in poſſeſſion and not in reverſion, reſerve the 
beſt rent to be incident to the immediate reverſion, &c. granted a 
leaſe for tawenty-Jix years of the mines both opened and unopened, 
without reference to the power, and before the expiration of a former 
leaſe, reſerving ore as rent to him, his heirs, and aſſigns. This new 
leaſe was granted to one of the two leſſees in the former leaſe, 
The mines, it appeared, had been worked to very little advantage 
under the former leaſe, and as it would require new levels and 
other works which would be attended with a great expence 
to work them to more advantage, this leſſee had propoſed 
to execute them at his own expence, provided he had an addi- 
tional term for 21 years. Upon this conſideration the new leaſe 
was granted, and upon the faith of that leaſe extenſive improve- 
ments were made by the leſſee at a very great expence. Shortly 
after the new leaſe was granted, A. the tenant for life died, leay- 
ing an infant ſon, who then became tenant in tail in poſſeſſion 
under the ſettlement. The guardian of this ſon permitted the 
original leſſees to continue tenants of theſe mines, and received 
the rent reſerved by the new leaſe for three years, when a bill 
was filed againſt the leſſee under that leaſe to ſet it aſide as not 
conformable to the power. Upon the hearing of the cauſe the 
bill was ordered to be retained for a year, with liberty for the in- 
fant to proceed at law to recover potle{hon. The infant brought 
an ejectment, and the leſſee being adviſed, that the leaſe could 
not be ſupported at law, made no defence, but brought a bill to 
have the benefit of the leaſe to the extent. and as far as it could 
be warranted by the power. This laſt bill was diſmiſſed at the 
Rolls, and an account direct-d of the produce of the mines from 
the death of the tenant for life. But upon appeal from this de- 
cree, the Lord Chancellour, aſhited by De Grey, C. J., and Smythe, 
C. B., held, that under the circumſtances of this caſc, if the reut 
ſhould be found to be a fair rent, the I-aſe, thougl clearly bad at 
law, ought to be executed in equity: and ther-fore directed an iſſue 
to try, whether the rent reſerved were the moſt improved rent that 
could reaſonably be gotten. As to the reſervation of ors by way 
of rent, inſtead of moncy, ore, it was faid by the court, was 
analogous to money, and a reſervation of it will go to the re- 
mainder-man as money, though made payable to the leſſor, Rt 
heirs and affigns. Though it was not in proof that the old leaſe 
was aCtually ſurrendered, yet, ſaid the court, it mult be preſumed 
to have been ſo, the new leaſe having been acted under. As to the 
power of the leſſee to enforce the contract againſt the re/nainder- 
main, they ſaid, the obje<tion that the remainder- man is neither 
party nor privy to the lenſe may hold, where the leaſe is made by a 
mere tenant for life; but under the power of leaſing, there was 
a referable privity given by the ſettlement ; and ſuch tenant has: 
qualified power of contracting to bind the remainder-man. 


the bill had been brought agaiuſt the tenant for life in n 
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the leaſe would have been executed, and would then have bound 
the remainder-man, It muſt be underſtood the parties meant 


to execute it legally. 


By what Form of Words Leaſes may be made. 


LTHOUGH no ſpecifick words are neceſſary to create a leaſe, 
yet there muſt words uſed which ſhew an intent to de- 
miſe. Therefore, where a leſſee of tythes agreed with the owner 
of lands for certain collateral conſiderations not to take tythes in 
kind from the tenants of the lands for twelve years, but to accept a 
reaſonable compoſition not exceeding 3s. 6d. per acre, this was 
adjudged to be no leaſe. 1ſt, The rent affected to be reſerved is 
uncertain : under this agreement it is at the option of the party 
either to pay tythes in kind, or to tender the reaſonable value of 
the tythes, which may be under 35. 6d. per acre. And 2d, The 
owner of the lands, the perſon with whom the agreement is 
made, is neither to enjoy any thing, nor to pay any rent. It can- 
not therefore be a demiſe to him. The tenants are not parties or 
privy to the tranſaction it cannot therefore be a demiſe to them. 
It can, at the utmoſt, amount to no more than a mere covenant 
with A. that B. ſhall enjoy, and creates no leaſe to either. 


What Certainty is requiſite to Leaſes for Years, as to 
their Beginning, Continuance, and Ending. 


F the parſon of D. make a leaſe of his glebe for ſo many years 

as he ſhall be,parſon there, this leaſe is ſaid to be void for the 
uncertainty of its continuance, becauſe none can ſay how long 
the leſſor will be parſon; and then it cannot be a leaſe for years, 
when by no poſſibility the number of years can be aſcertained. 
But, faith our author, it ſhould ſeem, that if livery were made, the 
lcllce will be tenant during the incumbency of the leſſor, and ſo 
have the freehold in him, though for want of certainty in the 
number of years, he cannot be ſaid leſſee for years. This ob- 
ſervation of our author has been ſanctioned by the judgment of 
the court of Exchequer in a recent caſe : for the court after cit- 
ing it, and acknowledging its juſtneſs, ſay, “But of rents or 
other things which lie in grant, the mere delivery of the deed 
has the ſame force as livery has in the caſe of land; and there- 
fore any demiſe of uncertain duration gives an eſtate for life de- 
* terminable on the particular event.” They therefore held, that 
a leaſe of tythes * for all the time the leſſor ſhould continue 
* vicar,” was good without livery, and conveyed an eſtate for 
life to the leſſee during the incumbency of the leſſor. 

Where the duration of a leaſe is not preſcribed by the terms 
of the contract, but is left ſubje& to the will of the parties, the 
law, for the ſake of convenience, and that neither of the parties 
may be ſurpriſed or diſtreſſed by the caprice of the other, will 
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not permit the tenancy to be determined without a regular notice, 
What ſhall be a regular notice muſt depend upon the nature 
of the letting : hence, if the letting be originally for a month or 
week, a month's or week's notice will be ſufficient. But, where 
there is a clear tenancy from year to year, the notice muſt be of 
half a year, not fix months, at the leaſt, and determinable with 
the year. This notice being required for the fake of conveni- 
ence, it muſt, conſequently, extend to a tenancy in houſes as well 
as in lands; it may be waived by the part giving it ; or it may be 
wholly diſpenſed with by the conſent of both parties. But no 
collateral conſiderations, ſuch as a reſervation of the rent, quar- 
terly, ſhall be conſtrued to be a diſpenſation with it. What ſhall 
be a waiver of a notice is a queſtion of fact to be determined by 
the conduct of the party who has given it (a) The receipt of 
rent due after the expiration of the notice, e nomine as rent, or 
the taking of a diſtreſs for ſuch rent, have both been holden to be 


a waiver of it (6). 
(5) Goodright v. Cordwent, 6 Term Rep. 219. Zouch v. Willingale, 


1 H. Bl. 311. 


Doe v. 
Watts, 
7 Term 
Rep. 83. 


Roe v. 
Ward, 
1 H. Bl. 97. 


Doe v. 
Kightley, 
5 lerm 


Rep. 63. 


Where the tenant denies the right of his landlord, no notice 
from the landlord is neceſſary. The tenant controverts the right 
out of which the notice is to ariſe : he diſclaims the relation of 
landlord and tenant : it is an inſtant determination of the tenancy 
on his part. 

Although a leaſe granted by a tenant for life under a limited 
power of leaſing, if it exceed that power, is abſolutely void, and 
thereſore incapable of confirmation by the remainder-man ; yet, 
if the remainder-man accept rent, as rent, after the death of the 
tenant for life, he thereby admits that the leſſee is his renant, and 
therefore entitles him to a notice to quit. 

A tenant for life made a leafe for years, to commence on a cer- 
tain day, and died (before the expiration of the leafe) in the 
middle of the year. The remainder-man received rent from the 
leflee, (who continued in poſſeſſion, but not under a freſh leaſe,) 
for two years together, on the days of payment mentioned in the 
leaſe. "This is evidence from which the court will preſume an 
agreement between the remainder-man and the leſſee, that the 
latter ſhould continue to hold from the day, according to the 
terms of the original demiſe ; fo that netice to quit ending on that 
day is proper. 7 

The notice, except where the leſſor means to proceed under 
the flatute for double rent, need not be in writing : but, if it be 
in writing, a flight inaccuracy, where the intention of the party 
giving is apparent upon the face of it, will not vitiate it. Ihere- 
fore, a notice delivered to a tenant at Michae/mas 1795, to quit at 
« Lady-day which will be in the year 1795,” was holden to be 


good, 
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Leaſes when forfeited. 
Urn a power of re-entry in caſe of non-payment of rent, 


the landlord cannot recover in ejectment at common law, 
unleſs he prove a demand on the very day on which the rent be 
came due; nor under the ſtatute of 4 C. 2. c. 28. unleſs he prove 
that there was not a ſufficient diſtreſs on the premiſes, 


Hon, it is 


adviſible to provide in the clauſe for re-entry, that in caſe the rent ſhall be demanded, on the expiration of 
the extra time uſually allowed for the payment of it, or at any time afterwards, and ſhall not then be 


paid, it ſhall be lawful, &c. 
Of the Renewal of Leaſes. 


A Lexie was granted of fix acres of land for three years at 13/. 
a- year, with a covenant by the leſſee to lay out 1000. in im- 
provement, and with a covenant by the leſſor at the end of the 
term to grant a new leaſe under the ſame rents and covenants. The 
eſtate being ſold to the defendant, he refuſed to grant the new 
leaſe. The queſtion ſimply was, whether the covenant to renew 
bound the land, or was merely perſonal to the leſſor. A new 
leaſe was decreed. 

The defendant made a leaſe to William Hyde the plaintiff's late 
huſband, of a houſe in Fnfeid for ſeven years at 35. a year; 
and therein covenanted, (inter alia,) that he, his executors, admini- 
ſtrators, or aſſigns, ſhould before the end of twelve months before 
the expiration of the leaſe, if thereto required by the faid William 
Hyde execute to the ſaid Willium Hyde, a further leaſe of the 
premiſes under the lite covenants, and at the ſame rent, as were 
therein contained, for ſuch further term as the ſaid William Hyde 
ſhould then deſire. Mr. Hyde died before the expiration of the 
leaſe; and the plaintiff, being his executrix, gave notice within 
the time limited by the leaſe, that ſhe would take a new leaſe for 
a turther term cf y years, and now brought her bill to have a 
ſpecitick performance of the covenant and leaſe for fifty years 
purſuant thereto. The defendant inſiſted the covenant was per- 
ſonal only ; and that Mr. Hyde being dead, the defendant was not 
obliged to make a new leaſe to his executrix. But Lord Chancel- 
lour was clear of opinion, that the plaintiff was entitled to the 
benefit of the covenant, and decreed the defendant to make a new 
leaſe at the ſame rent and wnder the ſame covenants as were con- 
tained in the old leaſe, except the covenant for renewal, which was 
to be omitted: but this leaſe was to be made for twenty-one years 
only; for though the covenant was general, that a leaſe ſhould 
be granted for ſuch further term of years as Mr. Hyde ſhould 
deſire, yet that muſt have a reaſonable conſtruction. 
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Arguments, p. 426. It oiffers from the report in P. Wms. in the terms of the requiſitioa for a 
new leaſe ; the expreſſion in Peer Williams's report being, that the leſſor was to grant a further leaſe 


generally at the requeſt of the leſſce; whilſt that in Mr. Melmoth's is, ſuch farther leaſe as the loſſes 
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In a leaſe made by the defendants to the plaintiff's teſtator, of 
a houſe, for 21 years, there was a covenant, that the defendants 
at the end of the firſt ſeven years would upon the ſurrender of 
that leaſe make a new leaſe for the term of 21 years at the ſame 
rent, and with the ſame covenants as were reſerved and contained in 
the old leaſe. The bill was for a ſpecifick performance of thig 
covenant : and the queſtion was, if the covenant for renewal ſhould 
be inſerted in the nexy leaſe. The Maſter of the Rolls, Sir 7o/eph Fekyll, 
was of opinion it ſhould not: there being no words to thew that 
it was the intention of the parties the leaſe ſhould be renewed 
foties qucties ; for that in effe& would be to give the plaintiff a 
fee: and therefore decreed the defendant to make a new leaſe, but 
without the covenant for renewal, 

The dean and chapter of St. Paul. Londen, being ſeiſed in fee 
of Mountj:y-houſe in London, on the ſite of which are the buildings 
now called Doctor Commons, made a leaſe of the houſe and pre- 
miſes in 1567 to Trinity-Ha!l in Cambridge, for ninety-nine years 
from the determination of a ſubſiſting leaſe, which had been 
granted to Sir Tomas Pope in 1555, and was then become veſted 
in Trinity-Hall. The rent reſerved was only 5 J. 8s. a-year, 
But the houſe an premiſes were in great ruin and decay; and 
the leſſees were to be at great expence in new building, and were to 
keep and leave the premiſes in good repair. Though Trinity 
Hall were the nominal leſſees, yet the leaſe itſelf expreſſed, that 
the premiſes were to be occupied by the ſociety of doctors and 
advocates in the civil and canon law with the reſerve of an apart- 
ment for the Maſter of Trinity-Hall ; fo that Trinity-Hall were 
leſſees under a ſort of truſt for the doctors, who had removed from 
Pater-naſter- Row, their former reſidence, and apparently meant 
to make Mountjoy-houſe their fixed place of reſidence in future. In 
the leaſe thus made to Triuity-Hall in truit for the doors, there 
was a covenant by the dean and chapter, if Trimty-Hall ſhould at 
any time during the term of 99 years ſurrender the leaſe, to make 
a new one for the fine of 200. for the number of ſo many years, and 
evith ALL and ſingular the ſame covenants and conditions contamed in 
this leaſe, as the caſe of Dr. Bette/aworth and. the other appellants 
ſtates the covenant, or for the number of ſo many years and with ALL 
the ſame covenants, articles, and conditions expreſſed and contained in 
the ſaid leaſe, as the covenant is given in the caſe of the dean and 
chapter of St. Paul, the reſpondents. This covenant was fol- 
lowed by a covenant from Trinity- Hall, that if the dean and 
chapter at any lime thereafter, as well as during the term of 99 
years, ſhould have need of counſel or advice in any cauſe or 
queſtion concerning the eccleſiaſtical laws of the realm, then the 
adyocates or doctors, or reaſonable requeſt from time to time by 
the dean and chapter, would freely give their beſt> advice and 
counſel to them in every ſuch —_ queſtion, Within three 
or four years afterwards the ſtatute Gf the 13th of Eu. reſtrain- 
ing deans and chapters, amongſt others having ſpiritual promotion, 
from leaſing for more than 21 years or three lives, was paſſed 
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and though there was a proviſo in this ſtatute againſt extending 
it to any leaſe which ſhould be afterwards made by reaſon of any 
covenant prior to the act, yet this was ſo, that the leaſe to be made 
ſhould not contain more years than the reſidue of the years of the leaſe 
made before the at and then continuing leaſe ſhould be at the time of 
the leaſe, which ſhould be made afterwards. By the act of the 
14th of Eliz, the reſtriction from the act of the 13th was taken 
away as to houſes in cities and towns corporate, but not ſo as to 
warrant any leaſe for any longer term than forty years. But the 
ſtatute of the 18th of liz. made void all leaſes of eccleſiaſtical 
poſſeſſions, whereof there was any former leaſe having more than 
three years to run, and all covenants for making ſuch leaſes. In 
conſequence of theſe three ſtatutes which ſeemed to impede the 
execution of the covenant to renew for 99 years, a conteſt aroſe 
in the year 1725 between the ſociety of doctors at Doctors Com- 
mons, and the dean and chapter: for then, not only the original 
term of 99 years was expired, but a ſubſequent term of 14 years 
(which in execution of a parliamentary power was added after 
the fire of London by order of the court of judicature created by 
the parliament on that occaſion, and which ſo enlarged the gg 
years when only 46 years of that term were unexpired into a term 
of 60 years) was within three years of expiring. Thus ſituate, 
the doctors filed their bill againſt the dean and chapter and Trinity- 
Hall, praying, that the dean and chapter might be compelled to 
renew to Trinity- Hall according to the exact terms of the cove- 
nant of renewal in the leaſe of 1567, or at leaſt for 40 years, and 
ſ from time to time in the way of perpetual renewal, Under theſe 
circumſtances of the caſe, the Lord Chancellour, with the con- 
currence of Lord Raymond and Judge Price, but againit the opi- 
nion of Sir Foſeph Fekyll, diſmiſſed the bill of the doctors. But 
upon appeal to the Houſe of Lords, the Lords reverſed the decree, 
and ordered a renewal for 40 years for a fine of 20/., and under 
the ancient rent with the covenants and conditions in the original 
leaſe except the covenant of renewal. 

A leaſe was dated in 1744, and was of 2 water griſt-mill, with 
houſes, lands, a wear, and fiſhery, and was made in conſideration 
as well of the lefſee's having at his own cofts renvly built a meſſuage or 
dwelling-houſe on part of the premiſes demiſed, as of the rent and the 
covenants on the leflee's part: the leaſe was for ninety-nine years, 
determinable on the death of the ſurvivor of three perſons, at the 
yearly rent of 20/., and fix ſalmon of ſixteen pounds each, and 
two hens: the leſſee covenanted to repair, except in caſe of de- 
ſtruction of the mill, mill-ſtones, wear, and boat, by heavy rains in 
flood, or hard froft, and to leave the premiſes repaired, the leſſor 
finding timber, braſſes, and iron for the mill and wear, and car- 
riage to them. Then there was a covenant by the leſſce not to 
aſſign without the leſſor's licence. That was followed by a cove- 
vant by the leſſor, that when and as ſoon as any two of the three 
lives ſhould drop, and one only be lett the leſſor, his heirs or aſſigns, 
would, on payment to him or them by the leſſce, his executors, ad- 

miniltrators, 
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miniſtrators, or aſſigns, of 20/. in the name of a fine, conſent to 
add two lives more to the one life then in being, and to grant a 
new leaſe for ninety-nine years if the two new lives and the 
old life ſhould ſo long continue, at the ſaid yearly rent of 20/, 
and hens and ſalmon, on the ſame days and in the ſame man- 
ner as by the ſaid old leaſe; ſuch new leaſe © to have and con- 
« tain the ſame covenants, reſervations, proviſoes, conditions, and agree. 
« ments,” Upon this leaſe with this covenant of renewal, the 
1 queſtion was, Whether in a new leaſe there ſhould be a queſtion 
1 of renewal? And the bill was brought to foree a covenant for 
19 that purpoſe. The cauſe was heard before Lord Thurlowe the 
. 21ſt of April 1788. At the firſt his lordſhip was for diſmiſſing 


: the bill ; but at laſt he ordered, that the cauſe ſhould ſtand over to 

; Michaelmas term, and that the plaintiff ſhould be at liberty to 

1 bring an action on the covenant in the then term, and ſhould pro- 
3 ceed to try the cauſe in the next term. But no action was brought; 

# and on the 4th of July 1788, the plaintiff gave notice of a motion 

4 to have the minutes of the decree of the 21ſt of Abril varied, by 
13 ſubſtituting, inſtead of the directions therein contained, an order 
kat referring it to the Maſter to ſettle a leaſe according to the cove- 
I nant without a covenant for perpetual renewal. 


: 
i; ; Baynham v. In a leaſe for 99 years, determinable upon three lives, granted 
1 = Hol- in 1725, the leſſor covenanted, within two years after the death 
1 —— ws. tos. of any one of the lives upon which the eſtate then was, or there- 
1 295. after ſhould be holden, at the requeſt, coſts, and charges of the 
F 4 — etiam leſſee, to make a new leaſe of the eſtate to the leſſee, ts commence 
* Worlop, from the expiration 0 the then leaſe, for one life, or 99 years deter- 
4 Br. P. C. minable upon ſuch life, the leſſee paying a fine of 53/. 55. for 
1 211. every life ſo to be added, and fo tatig quotieg, provided that ſuch 

. Pendred v. 


5 Griffith, fine were tendered within two years from the day of the death of 
i 1d. 512. any of the cefui que vies, and as often as any of the en que vie 
ſhould die. But it was expreſsly provided, that if, upon the 

2.00 death of any of the ce/{47 que vier, the leſſee ſhould refuſe or ne- 
1 glect to renew the ſaid leaſe, or make application therein, or to act 

1 in or name one other life or lives in the place and ſtead of any life 
4 7 or lives ſo dying as above, beyond and more than the time and ſpace 
of two years, and thereby alſo neglect or refuſe a tender of ſuch 

Mt new leaſe, and to pay unto, or tender thereafter, to or for the uſe 
WJ of the leflor, the ſum of 53/. 55. for a fine for every life to be 
ö thereafter added, in the church porch of the pariſh church of 
Stretten, and thereof give ten days notice to the leſſor, his heirs, 
or aſſigns, or agents, the ſaid indenture of leaſe, and every clauſe 
therein, ſhould determine and be void.—After the execution of 
the leaſe, the leſior conveyed the fee- ſimple of the reverſion to 
the defendants; and ſoon afterwards the leſſee died, having by 
his will given the eſtate to his ſon and daughter, two of the c 
que vies, equally to be divided between them. The ſon died un- 
5 married many years ago. The daughter married one George 
+: Baynham, and died in 1775, leaving her huſband, and Anthony and 
— Lucy Baynham, their children, ſurviving. Anthony obtained . 
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of adminiſtration to his father, and died. The ſurviving ceftus 
que vie died in October 1785. Lucy Baynham obtained letters of 
adminiſtration with the will annexed to the firſt leſſee : ſhe alſo 
obtained letters of adminiſtration to his ſon, and to her mother 
Mary, and adminiſtration de bonis non to her father George Bayn- 
ham. With this title, in Augu/ft 1786, ſhe took the ſteps pointed 
out by the leaſe for obtaining a renewal; and upon the defend- 
ants refuſing to renew, ſhe filed a bill, praying that they might be 
decreed to grant a new leaſe, upon payment of ſuch fine, and 
upon ſuch terms as to the court ſhould ſeem juſt and reaſonable. 
But the Maſter of the Rolls diſmiſſed the bill, being of opinion, 
upon conſtruction of the clauſes of the leaſe, that the right of 
renewal was forfeited; and that the leſſor might, if he pleaſed, 
have ejected the leſſee, for not applying when the firſt life 
dropped. The conduct of the leſſor in not availing himſelf of 
it, his Honour ſaid, was by no means to be uſed as an argu» 
ment in ſupport of the claim of the leſſee; for that he moſt 
ſtrongly proteſted ail doctrine of the caſe of Cooke v. Booth, 
(ſupra, and Cowp. 819.) c to conſtruing a legal inſtrument by the 
equivocal acts of the parties, and their underſtanding of it: that 
that caſe muſt have been overturned, if it had been carried to the 
appellate juriſdiction; and that it is negatived by Tritton v. Foote 
(/upra, and 2 Br. Ch. Ca. 636.). 


The doctrine of the Renewal of Leaſes is very fully and 


very ably diſcuſſed in the Juridical Arguments, with the pub- 
lication of which Mr. Hargrave has lately obliged the Profeſſion. 
See Jurid. Argum. p. 88. 411. 
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PRECEDENTS. 


Leaſe of a Prebend, for three Lives. 


HIS InvenTURE, made, Cc. BETWEEN the Rev. Ed- The parties; 

ward Edenſor of, &c. doctor of laws, prebendary 
of the prebend of Moreton in the county of Hereford, of 
the one part, and Elias Edenſee of, Sc. of the other part, 
WITNESSETH, that the ſaid Edward Edenſor, for and in con- Confider- 
ſideration of the ſurrender of a former leaſe made by him *. 
as prebendary of the prebend of Moreton aforeſaid of the 
premiſes hereinafter mentioned to the ſaid Elias Edenſee, 
by indenture bearing date the 15th day of, &c. and of the 
rents, reſervations, covenants, conditions, and agreements 
hereinafter in and by theſe preſents reſerved and expreſſed 
reſpectively, and for other good cauſes and conſiderations 
him the ſaid Edward Edenſor thereunto moving, HATH Leafe, 
demiſed, granted, and to farm letten, and by theſe pre- 
ſents bor demiſe, grant, and to farm let unto the ſaid 
Elias Edenſee, ALL that the prebend of Moreton in the ſaid Parcels, 
county of Hereford, by whatſoever name or names the 
ſame hath been called or known, with all and ſingular the 
right, members, and appurtenances thereof; and alſo all 
that meſſuage and tenement in the pariſh of Moreton in the 
aid county of Hereford, formerly in the occupation of A. B. 
Gent, or his aſſigns, late of C. D. and now or late of E. F., 
his under-tenants or afligns, which meſſuage and tenement 
Is part of and belonging unto the ſaid prebend; and alſo 
al and ſingular the meſſuages, houſes, edifices, buildings, 
barns, ſtables, gardens, orchards, glebe-lands, tythes, 
tenths, oblations, obventions, fruits, profits, commodities, 
emoluments, and hereditaments, whatſoever they be, with all 
and ſingular their and every of their rights, members, and 
appurtenances to the ſaid prebend of Moreton, or any part or 
parts thereof belonging or appertaining, or reputed to be 
elonging or appertaining, or with the ſame prebend, pre- 
es, or any part or parts thereof now or heretofore uſcd, 

R 3 occupied, 


246 PRECEDENTS 


occupied, or enjoyed, demiſed or letten, or accepted, re. 

uted, or taken as part, parcel, or member thereof, or x; 

longing thereunto, or to any part or parts thereof; and 

all other the meſſuages, lands, tenements, tythes, tenths, 

and hereditaments of him the ſaid Edward Edenſor in 

the pariſh of Moreton aforeſaid, or elſewhere in the 

ſaid county of Hereford, belonging or appertaining to 

Exception. the ſaid prebend, (except and reſerved out of this pre- 
| ſent demiſe unto the ſaid Edward Edenſor and his ſuc- 
ceſſors, prebendaries of the prebend aforeſaid, the advos. 

ſon, donation, preſentation, and patronage, from time to 

5 time and at all times, of and to the vicarage of Moreton in 
Halendum. the ſame county, ) ro HAVE AND ro HOLD the ſaid prebend 
of Moreton, meſſuages, houſes, barns, tythes, oblations, 

[4M obventions, lands, tenements, and hereditaments, and al 
1 and ſingular other the premiſes hereinbefore mentioned and 
| intended to be hereby demiſed and granted, with all and 
ſingular their appurtenances, (except as before excepted,) 
"Ut unto the ſaid Elias Edenſee, his heirs and aſſigns, from the 
8 Live: making hereof, for and during the natural lives of Willian 
. Brookes, Robert Williamſon, and John Ellen, and the life of 
1 Reddendem, the longeſt liver of them, vIELDING AND PAYING therefore 
1 yearly during the ſaid term unto the ſaid Edward Edenſi | 
and his ſucceſſors, prebendaries of the prebend aforeſaid, 
the yearly rent or ſum of J. of lawful money df 
f Great Britain, at two of the moſt uſual feaſts or times of 
4 payment in the year; (that is to ſay,) the feaſts of the An- 
4:13 nunciation of the Bleſſed Virgin Mary and St. Micha 
the Archangel, by even and equal portions during the con- 

Power of tinuance of this demiſe ; and if it ſhall happen that at any 
re-entty. time hereafter during the term aforeſaid the ſaid yearly 
rent of I., or any part thereof, ſhall be behind 

1 or unpaid by the ſpace of thirty days next after either of 
4 the ſaid feaſts at or upon which the fame ought to be paid 
* as aforeſaid, and the ſame ſhall be demanded on the en 
piration of the ſaid thirty days, or at any time after- 
wards, and not paid at the time of ſuch demand, then 
15 and at all times thenceforth it ſhall and may be las- 
oF ful to and for the ſaid Edward Edenſor and his ſuc- 
14 | ceſſors, prebendaries of the ſaid prebend, or his or thei 
8 aſſigns, into the ſaid prebend, hereditaments, and premiles, 
1 or ſome part or parts thereof in the name of the whole, 
Ti to re-enter, and the ſaid Elias Edenſee, his hein 
and aſſigns, thenceforth to amove, expel, and put " 
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and the ſame prebend, tenement, and premiſes, with the 
appurtenances, to have again, re poſſeſs, and enjoy as in 
his or their former eſtate ; this indenture, or any thing 
herein contained to the contrary in anywiſe notwithſtand- 
ing. AND the ſaid Elias Edenſee, for himſelf, his heirs, 
executors, adminiſtrators, and aſſigns, and for every of them, 
dor covenant, promiſe, and grant to and with the ſaid 
Edward Edenſor and his ſucceſſors, prebendaries of the 
prebend aforeſaid, by theſe preſents, in manner and form 
following ; (that is to ſay,) that he the ſaid Elias Edenſee, covenint 
his heirs and aſſigns, ſhall and will from time to time, — 1 
and at all times during the term afapeſaid, well and truly ß 
pay or cauſe to be paid unto the ſaid Edward Edenſor, his 
ſucceſſors or aſſigns, the aforeſaid yearly rent or ſum of 

J. of lawful money of Great Britain, at the days 


ment thereof, according to the reſervation thereof afore- 
faid, and the true intent and meaning of theſe preſents ; 
AND that he the ſaid Elias Edenſee, his heirs and aſſigns, ſhall To repair, 
and will, at his and their own proper coſts and charges, 
from time to time during the ſaid term, well and ſuffi- 
ciently repair, maintain, uphold, ſuſtain, and keep all 
houſes, lands, tenements, and premiſes, and every part 
and parcel thereof, and alſo the chancel of and belonging 
to the church of the vicarage of Moreton aforeſaid, (ex- 
cept the houſes and buildings of or belonging to the vicar- 
age aforeſaid, ) in, by, and with all and all manner of need- 
ful and neceſſary reparations and amendments when and ſo 
often as need ſhall require; and the ſaid premiſes, and 
every part thereof, being well and ſufficiently repair- 
ed, maintained, upholden, ſuſtained, and kept at the 
end of the ſaid term, ſhall and will peaceably and quietly 
leave and yield up to the faid Edward Edenſor and his 
ſucceſſors, prebendaries of the prebend afoteſaid; AND For payment 
also, that he the ſaid Elias Edenſee, his heirs and aſſigns, , and 
ſhall and will from time to time, and at all times during 
the ſaid term, pay and ſatisfy all ſubſidies and tenths, and 
all charges and demands touching or concerning the ſame, 
or by means thereof, which from and after the enſealing 
and delivery thereof ſhall grow or become due to our 
ſoy eign lord the king that now is, his heirs and ſuc- 
— out of and for the ſaid prebend and premiſes, or 
any part thereof; and all and all manner of other taxes, 
impoſitions, rates, aſſeſſments, payments, burdens, and 
charges whatſoever which are and ſhall be iſſuing, pay- 
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able, or charged or chargeable out of or for or upon the 

ſaid prebend and premiſes, or any part or parcel thereof, 

Except firit- (except the firſt fruits and procurations,) and thereof ſhall 

— acquit and diſcharge, or ſufficiently ſave harmleſs, as well 

tions, the ſaid Edward Edenſor and his ſaid ſucceſſors, as alſo the 

Covenant by ſaid prebend and premiſes, and every part thereof: Au 

— = the ſaid Edward Edenſor born, for himſelf, his heirs, 

firſt-fruits EXECUtOrs, adminiſtrators, and aſſigns, covenant, promiſe, 

dm: and grant to and with the ſaid Elias Eden/ee, his heirs, er- 

ecutors, adminiſtrators, and aſſigns, by theſe preſents, that 

he the ſaid Edward Edenſor, his heirs, exe@utors, admi- 

niſtrators, and ſucceſſors, or ſome or one of them, ſhall 

and will, at his and their own proper coſts and charges, 

from time to time during the three lives aforeſaid, pay, 

diſcharge, and ſatisfy the firſt fruits, and all other charges 

and demands touching and concerning the ſame, and all 

other means thereof hereafter to grow due or payable out 

of or for the ſaid prebend and premiſes, or any part there- 

of, to the king's majeſty. his heirs and ſucceſſors, or any of 

them, or to any other perſon or perſons; and alſo all pro- 

curations, charges, duties, and demands now due and here- 

after to grow, accrue, or become due to the biſhop of Here- 

ford for the time being, and his ſucceſſors, or any of them, or 

to the archdeacon there for the time being, and his ſucceſſ- 

ors, or any of them; and of and from the ſaid firſt fruits and 

procurations, and all charges and demands for or by rea- 

ſon thereof, or for or by reaſon of the non- payment there- 

of, or of any part thereof, ſhall and will from time to 

time, and at all times hereafter, free, acquit, and diſcharge, 

or ſufficiently ſave and keep harmleſs, as well the ſaid Elias 

Edenſee, his heirs, executors, adminiitrators, and aſligns, 

and every of them, as alſo the faid prebend and premiſes, 

ntfor and every part and parcel thereof: anD the faid Edward 

quiet erjoy- Edenſor, for himſelf, his heirs, executors, adminiſtrators, 
ment, . 

and aſſigns, doTH hereby covenant and grant to and with 

the ſaid Elias Edenſee, his heirs and aſſigns, that he the 

faid Elias Edenſee, his heirs and aſſigns, for and under 

the-aforefaid yearly rent of 4. payable in manner 

and form aforeſaid, ſhall or lawfully may peaceably and 

quietly have, hold, poſſeſs, and enjoy all the faid prebend 

and other the demiſcd premiſes, with their appurtenances, 

during the three lives before mentioned, without any let, 

ſuit, trouble, eviction, or interruption of him the ſaid 

Edward Edenſer, his heirs, executors, adminiſtrators, or ſue- 

ceſſors in any wile, or any perſon or perſons lawtully claim- 

ing 


name and ſtead to take and have, and after ſuch poſſeſſion 
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ing or to claim from, by, or under the ſaid Edward 
Edenſor or his ſucceſſors, or any of them, or by his, their, 
or any of their aſſent, privity, or procurement: AND the appoint. 
faid Edward Edenſor, prebendary aforeſaid, HATH nomi- ment by 
nated, appointed, conſtituted, and ordained, 'and in his — $1opg 
place put, and by theſe preſents porn nominate, appoint, fr fee 
conſtitute, and ordain, an in his place put Charles Cotton diũn. 
of in the county of and Walter 
Watſon of in the county of Jointly, and- 
either of them ſeverally, his true and lawful attorney and 
attornies for him the ſaid Edward Edenſor, for him and in 
his name and ſtead to enter into the ſaid prebend and pre- 
miſes, or into ſome part or parts thereof in the name of the 
whole premiſes, and full, quiet, and peaceable poſſeſſion 
and ſeiſin thereof to take, or of ſome part or parts thereof 
in the name of the whole premiſes, for him and in his 


and ſeiſin ſo taken and had, the like full, quiet, and peace- 
able poſſeſſion and ſeiſin thereof, or of ſome part or parts 
thereof in the name of the whole premiſes, for him and in 
his name and ſtead to give and deliver unto the ſaid Elias 
Edenſee, or his certain attorney or attormes in that behalf, 
TO HAVB AND TO HOLD to the ſaid Elias Edenſee, his heirs 
and aſſigns, for and during the natural hves of them the 
ſaid William Brookes, Robert Williamſon, and Jobn Ellen, 
and the life of the longeſt liver of them, according to the. 
form, effect, and true meaning of theſe preſents, ratifying 
and confirming all and whatſoever his ſaid attormes jointly, 
or either of them ſeverally, ſhall lawfully do or cauſe. to 
be done in the premiſes: AvD the ſaid Elias Edenſee HATH Appoine- 
nominated, appointed, conſtituted, and ordained, and in his — 
place put, and by theſe preſents bork nominate, appoint, toraies to 
conſtitute, and ordain, and in his place put, George Oven of g pore 
; in the county of and Thomas Norcott of, Sc. ſein. 
in the ſame county, jointly, and either of them ſeverally, his 
true and lawful attorney and attornies for him the ſaid Elias 
Edenſee, and in the name and ſtead to take and receive of 
and from the ſaid Edward Edenſor, or of and from his at- 
torney or attornies ia that behalf lawfully authoriſed, full, 
quiet, and peaceable poſſeſſion and ſeiſin of the ſaid pre- 
bend and premiſes, or ſome part or parts thereof in the 
name of the whole premiſes, and ſuch poſſeſſion and ſeiſin 
thereof ſo had and taken To nod and keep to the uſe of 
him the ſaid Elias Edenſee, his heirs and aſſigns, for and 
7 during 
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PRECEDENTS 


during the natural lives of them the faid William Brookes, 
Robert Williamſon, and John Ellen, and the life of the 
longeſt liver of them, according to the form, effect, and 
true intent and meaning of theſe preſents, he the ſaid Elias 
Edenſee hereby ratifying and confirming all and whatſoever 
his faid attornies jointly, or either of them ſeverally, ſhall 
lawfully do or cauſe to be done in and about the premiſes, 
In wirxxss whereof the ſaid parties to theſe preſents have 
hereunto interchangeably ſet their hands and ſeals the day 


* 


and ycar firſt above written. 
— — — —— 


Leaſe of a Houſe, &c. under a Power given by 
Will for 21 Years, determinable on the ſeveral 
Deceaſes of the Leſſor and his Wife; and a 
Leaſe of other Lands for the like Term, 


THIS InpenTURE, made the day of 33d Geo. 3. 
1793, BETWEEN Edward Edenſor of, Sc. of the one 


part, and Elias Edenſee and Jane Macgee of, Fc. widow, 
of the other part. WRHEREAS Edward Edenſor, formerly 
of, &c. aforeſaid, Eſquire, the deceaſed father of the faid 
Edward Edenſor (party hereto), by his laſt will and teſta- 
ment in writing duly executed and atteſted for the deviſe 


of lands of inheritance, bearing date on or about the 
day of in the year 1758, gave and deviſed unto 


and to the uſe of William, Richard, and GeorgeHelland there- 


in named, and the ſurvivor of them, his heirs and aſſigns, 
ALL and ſingular his manors, meſſuages, lands, tenements, 
and hereditaments whatſoever in poſſeſſion, reverſion, re- 
mainder, or expectancy, and all his right, title, and inte- 
reſt therein and thereto, uro TRUST to pay his debts and 
funeral expences, and to raiſe portions for his the teſta- 
tor's younger children as therein mentioned ; and from 
and after the raiſing monies, if wanted, for the payment of 
his debts and funeral expences, and alſo for the payment 
of the ſum of money for his ſaid younger children, and 
ſubje& thereto, To THE vusz of his eldeſt ſon the faid 
Edward: Edenſor (party hereto), and his aſſigns, for the 


aantfor life, term of his natural life, without impeachment of waſte z 


and from and after the determination of that eſtate, by for- 


feiture or otherwiſe, To THE us of them the ſaid 4-4 
an; 


N. 
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liam, Richard, and George Holland, and their heirs, during 
the life of the ſaid Edward Edenſor (party hereto), uro 
TRUST to preſerve the contingent uſes and eſtates therein- 
after limited from being defeated and deſtroyed, and for 
that purpoſe to make entries and bring actions as the caſe 
ſhould require; but nevertheleſs to permit and ſuffer the 
ſaid Edward Edenſor (party hereto) and his aſſigns, during 
his life, to receive and take the rents and profits thereof, 
and of every part thereof, to and for his and their own 
uſe and benefit; and from and after his deceaſe, To THE 
vsE and behoof of the firſt ſon of the body of the ſaid 
Edward Edenſor (party hereto) begotten or to be begot- 
ten, and of the heirs male of the body of ſuch firſt ſon 
lawfully iſſuing, with divers remainders over: Ax the 
ſaid teſtator did thereby declare that it ſhould and might 
be lawful to and for the ſaid Edward Edenſor (party here- 
to) and William Edenſor, another ſon of the ſaid Edward 
Edenſor deceaſed, (to which William Edenſor an eſtate for 
life was limited in remainder,) reſpectively from and after 
the raiſing and paying the aforeſaid ſums, and as they 
ſhould ſeverally become entitled under and by virtue of that 
his will, for their reſpective lives, to the ſaid premiſes, by 
indenture under their reſpective hands and ſeals to demiſe 
and leaſe the ſaid premiſes, or any part thereof, to any per- 
ſon or perſons for any term or number of years not exceed- 
ing twenty-one years in poſſeſſion, and not in reverſion, 
remainder, or expectancy, ſo as upon every ſuch leaſe there 
ſhould be reſerved and made payable during the con- 
tinuance thereof the moſt and beſt improved ycarly rent 
that could be had or obtained for the fame, without tak- 
ing any ſum or ſums of money, or other thing by way of 
fine or income, for or in reſpect of ſuch leaſe or leates, and 
ſo as none of the ſaid leaſes ſhould be made di'puniſhable 
of waſte by any expreſs words therein, and ſo as in every 
ſuch leaſe there ſhould be contained a clauſe of re-entry 
for non-payment of the rent or rents to be thereby re- 
ſpectively reſerved, and fo as the leſſor or leſſees, to whom 
ſuch leaſe or leaſes ſhould be made, ſhould ſeal and de- 
liver a counterpart of ſuch leaſe and leaſes as by the ſaid 
will, proved in the Conſiſtorial Court of the Biſhop of 
Exeter, relation being thereunto had, and to which for 
greater certainty reference is hereby made, will more fully 


261 


Power to 
leſſor to de- 
miſe for 21 
years. 


and at large appear: Now THIS INDENTURE WITNESSETH, Demiſe. 


that the ſaid Edward Edenſor (party hereto), in purſuance 
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Exception. 


Habendum 
for years 
determin- 
able on the 
death o the 
ſurvivor of 
two lives. 


Reddendum. 
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of the power and authority given to him in this behalf, in and 
by the hereinbefore in part recited laſt will and teſtament of 


the ſaid Edward Edenſor de ccaſed, and alſo by virtue and 
in purſuance of all and every other power and powers, 


authority and authorities whatſoever him in this behalf in 


any wiſe enabling, HaTH demiſed, granted, limited, ap- 
pointed, and to farm let unto the faid Elias Edvſee, Tat 
Macgee, their executors, adminiſtrators, and afſſgns, 
ALL that meſſuage, tenement, or dwelling-houſe called, 
Sc.; all which premiſes are ſituate, lying, and being in 
the pariſh of aforeſaid, and are now in the poſſeſ- 
ſion of the ſaid Edward Edenſor (party hereto), together 
with all houſes, out-houſes, edifices, buildings, courts, 
curtilages, commons, ways, waters, eaſements, and ap- 
purtenances whatſoever to the ſaid meſſuage, tenement, or 
dwelling-houſe, gardens, orchards, meadows, cloſe of land, 
and premiſes belonging, or in anywiſe appertaining, (ex- 
cepting, and always reſerving out of the demiſe hereby 
made, all foreſt trees and ſaplings of foreſt trees now 
ſtanding, growing, or being, or which at any time, and from 
time to time hereafter during the term hereby granted, 
ſhall ſtand, grow, or be in or upon the ſaid demiſed pre- 
miſes, or any part thereof, To HAVE AND TO HOLD the 
ſaid mefluage, tenement, or dwelling-houſe, gardens, or- 
chards; meadows, cloſe of land and premiſes, with the appur- 
tenances, (exceptasaforeſaid,)unto the ſaid Elias Edenſee and 
Fane Macgee, their executors, adminiſtrators, and aſſigns, 
from the day next before the day of the date of theſe pre- 
ſents, for and during and unto the full end of the full term 
or time of twenty-one years thence next and immediately 
enſuing, and fully to be complete and ended, if the ſaid 
Edward Eden/cr (party hereto) and Jane his preſent wife, 
or either of them, ſhall ſo long happen to live, YIELDING 
AND PAYING therefore unto the 1aid Edward Edenſor (party 
hereto), and the perſon or perſons who for the time being 
all be entitled to the {aid hereby demiſed premiſes under 
or by virtue of the limitations contained in the will of the faid 
Edward Kdenſor deceaſed, yearly and every year during the 
ſaid term, and in that proportion for any leſs time than a 


year, (in caſe the ſaid term ſhall determine in the middle 


of any current year,) the rent or ſum of 42. of lawful 
money of Great Britain, the ſaid yearly rent to be payable 
and paid yearly during the continuance of the ſaid term, 
and the proportionable part of the ſaid yearly rent, 9 
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the ſaid term ſhall determine in the middle of any current 
year,) by the death of the ſurvivor of them the ſaid 


Edward Edenſor (party hereto) and Jane his wife, to be 
paid on the cay of the death of the ſurvivor of them the 


faid Edward Egen/or (party hereto) and Jane his wife: pRo- Power of re. 
VIDED ALWAYS, and if it ſhall happen that the ſaid yearly rae Sat 
rent ſhall be in arrear and unpaid in the whole or in part meatofreat, 
by the ſpace of thirty days, and ſhall be lawfully demanded 
on the expiration of the ſaid thirty days, or at any time 
afterwards, and not paid at the time of ſuch demand, then 
and in that caſe it ſhall or may be lawful to and for the 
ſaid Edward Edenſor (party hereto), or other the perſon 
or perſons who for the time being ſhall be entitled to the 
fac hereby demiſed premiſes by virtue of the limitations 
contained in the ſaid will of the faid Edward Edenſor de- 
ceaſed, into and upon all and ſingular the ſaid hereby 
demiſed premiſes,. or into and upon any part thereof 
in the name of the whole, to enter or re-enter, and all 
and ſingular the ſaid hereby demiſed premiſes to have 
agzin, retain, poſſeſs, and enjoy, as if theſe preſents had 
1 been made or executed ; theſe preſents or any thing 
in them contained to the contrary thereof in anywiſe not- 
withſtanding : AND it is hereby agreed by and between agreement 
all the ſaid parties to theſe preſents, that all the rates, tht lebe, 
taxes, and aſſeſſments, parochial and parliamentary offices, 2 
burdens, and impoſitions, which during the continuance i 
of the ſaid term hereby granted, incluſive of the land- tax, 
ſhall be to be paid, done, taken, diſcharged, and performed 
for or in reſpect of the ſaid hereby demiſed premiſes, or 
any part theregf, ſhall be paid, done, taken, diſcharged, 
and performed by the ſaid Elias Edenſee and Fane Macgee, 
their executors, adminiſtrators, or aſſigns. AND THIS 
InpeNTURE ALSO WITNESSETH, that the faid Edward 
Edenſor (party hereto), in conſideration of the yearly rent 
hereby relerved, .HATH demiſed, lcaſed, and granted, and 
by theſe preſents porn demiſe, leaſe, and grant unto the 
faid Elias Edenſee and Fane Macgee, their executors, ad- 
miniſtrators, and affigns, ALL that piece or parcel of ground 
(lately part of a field or cloſe of land) belonging to a tene - 
ment and farm called otherwiſe | 
ſituate jn the pariſh of in the ſaid county of 

ond now converted into a way or road leadin 
from houſe and court- yard aforeſaid, throug 
the field or cloſe of land hereinbefore in part deſcribed 
io be calld othcrwiſe the — 
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the publick road from as the ſame 
piece or parcel of ground or road, and the right to cut 
the wood off the ſame hedges, and to pare and prune the 
trees growing on the ſaid piece or parcel of ground or 
road; AvD ALSO the plot or parcel of ground or nurſery 
in a corner taken out of the ſaid piece or parcel of ground 
converted into a road as aforeſaid, and which ſaid nurſery 

lot is now incloſed by a hedge, and alſo the hedge in- 
cloſing the ſaid nurſery plot, and the right to cut the 
growth of the ſame hedge, To HoLD the ſame piece or 
parcel of ground or road, and the faid plot or parcel of 


ground, nurſery, and the ſaid hedges and privileges, unto 


the ſaid Elias Edenſee and Fane Macgee, their executors, 
adminiſtrators, and aſſigns, from the day next before the 
date of theſe preſents, for and during and unto the end of 
the full term of twenty-one years thence next and im- 
mediately enſuing, and fully to be complete and ended, if 
the ſaid Edward Edenſor (party hereto) and Fane his 
wife, or either of them, ſhall ſo long happen to live, 
YIELDING and PAYING therefore unto the faid Edward 
Edenſor (party hereto), his heirs or aſſigns, yearly and eve 

year during the ſaid term, the rent or ſum of 1 U 
of lawful money of Great Britain, at or upon the 29th 
day of September in every year, the firſt payment thereof 
to be made on the 29th day of next September. In wir- 


NESS, Sc. 


_——_— 
— — mm 


A Leaſe of a Farm, for Years determinable on one 
Life ; to commence after the ſeveral Deceaſes of 
the Leſſee and her Daughter. 


1H IS InDEnNTURE, made, Sc. BETWEEN Edward Eden- 
for of, Sc. of the one part, and Eleanor Edenſee ol, 
Sc. of the other part, WITNESSETH, that the ſaid Edward 
Edenſor, as well for and in conſideration of the ſum of 
J. of lawful money of Great Britain to him in 

hand paid by the ſaid Eleanor Edenſee, at or before the 
ſealing and delivery of theſe preſents, as and for a fine 
(the receipt whereof, &c.) as in conſideration of the rent, 
heriots, reſervations, covenants, and conditions hereafter 
reſerved, mentioned, and contained on the part of the ſaid 
Eleanor Edenſee, her executors, adminiſtrators, and aſſigns, 
to be paid, rendered, obſerved, done, and performed, 
HATH demiſed, granted, and to farm let and ſet, &c. unto 


the faid Eleanor Edenſee, ALL that one meſſuage and tene- 
ment 


» 
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ment called V., together with 52 acres of land thereunto 
belonging, be the ſame more or leſs, ſituate, lying, and 
being in S. D. quarter, within the pariſh and manor of 
S. B., now in the poſſeſſion of her the ſaid Eleanor Edenſee, 
or her under-tenants ; and all ways, paths, paſſages, waters, 


watercourſes, eaſements, profits, commodities, advantages, 


and appurtenances whatſoever to the ſaid premiſes hereby 


„ 


granted, belonging, or in anywiſe appertaining; EXCEPT Excepttonef 


out of this preſent demiſe and grant, and always reſerved *** 


unto the ſaid Edward Edenſor, his heirs and affigns, all 
and all manner of timber and other trees of what nature 
or kind ſoever, and young ſaplings likely to become tim- 
ber, pollards, and other trees now ſtanding, growing, 
or being, or which at any time hereafter ſhall or may 
ſtand, grow, or be in or upon the ſaid demiſed premiſes, 


or any part thereof; with free liberty and full power for uit tivery 
the ſaid Edward Edenſor, his heirs and aſſigns, and all fel them, 


other perſons to be by him or them authoriſed and empow- 
ered, to fell, ſtub, cut down, root, work up, cart, and 
carry the ſame with men and with horſes, carts, and car- 
riages, and to fell and diſpoſe of the ſame at all times and 
ſeaſons; AND ALSO, except out of this preſent grant and 
demiſe, and always reſerved unto the faid Edward Edenſor, 
his heirs and aſſigns, all coals, ſeams of coals, mines, 
minerals, and quarries of ſtone, beds of ſand, gravel, mar], 
or clay, of what nature or kind ſoever, which now are, or 
at any time, and from time to time hereafter ſhall or may 
be found in or upon the ſaid hereby demiſed premiſes, or 


any part thereof, with free liberty of ingreſs, egreſs, and with liverty 
regreſs to and for the ſaid Edward Edenſor, his heirs and _ 


aſſigns, and his and their agents, ſervants, and workmen, 
and all others to be by him or them the ſaid Edward 
Edenſor, his heirs or aſſigns, authoriſed to come into 
and upon the ſaid hereby demiſed premiſes, and every 
or any part thereof, to work and dig for the ſaid coals, 
mines, minerals, and quarries of ſtone, beds of ſand, gravel, 
mar], or clay, and to ſell and diſpoſe of whatever may be 
there found at his and their reſpective wills and pleaſures ; 


AND Also to erect fire-engines, and to make waggon- „te wet 
ways, and to uſe all other inventions of what nature or fire-engines, 


kind ſoever for the winning, working, leading, carrying 


away, ſelling and diſpoſing of the ſame ; AvD ALSO, except Exceptionof 
out of this preſent grant and demiſe, and always reſerved yt 


unto the ſaid Edward Edenſor, his heirs and aſſigns, all 
liberties of hawking, hunting, fiſhing, fowling, and ſhooting ; 
an 


hawk, &c. 
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and alſo all fiſh, wild fowl, hares, partridges, pheaſants, and frſt | 


other game, waifs, eſtrays, goods, and chattels of felons me 4 

and fugitives, and felons of themſelves, deodands, treaſure. plous 

trove, and all other royalties, caſual profits, and franchiſes Lleas 
whatſoever at any time or times happening or being, or tors, 

to be uſed or exerciſed upon the ſame premiſes, ro Have o an 

Habendum AND TO HOLD the ſaid meſſuage or tenement, and all and that l 
Led min. ſingular other the premiſes hereby demiſed and granted, or ſtrato 
— intended ſo to be, with the appurtenanges, (except as before cauſe 
perion. is excepted,) unto the ſaid Eleanor Edenſee, her executors, carl. 
adminiſtrators, and aſſigns, immediately upon and after mann 

the ſeveral deceaſes of the ſaid Eleanor Edenſee and Mary payat 
Edenſee her daughter, for and during the full end and eXECL 
term of fourſcore and nineteen years, if ſhall ſo long her a 

Reddendam, live, YIELDING AND PAYING therefore yearly and every the e 
year from and after the commencement of the ſaid term, alſign 

and during the continuance thereof, unto the ſaid Edward B. 

; Edenſee, his heirs and aſſigns, the rent or ſum of 1. 45. therec 
+ of lawful money of Great Britain, at two equal half-yearly. mano 
ments; (that is to ſay,) on the feaſts of the Annunciation amerc 

of the Blefſed Virgin Mary and St. Michael the Arch- her a 

angel, by even and equal portions in every year, the firſt from 
payment thereof to be made on ſuch of the ſaid feaſts as term, 

ſhall firſt happen after the commencement of the term wil a 

Heriot, hereby granted; AND ALSO YIELDING AND PAYING unto and 4 
the ſaid Edward Edenſer, his heirs and aſſigns, immediately repair 
upon and after the death and every aſſignment, ſurrender, demif 

and forfeiture of the ſaid Eleanor Edenſee, and ſo likewiſe valls, 

of all and every other perſons for the time being who ſiles, 
ſnall be tenant or tenants of the ſaid premiſes, or any anden 
part thereof, by virtue of. theſe preſents, the ſum of ter th 
21. 85. 1d. for and in the name of an heriot or farlieu; contin 
Additional AND ALSO YIELDING AND PAYING yearly and every year «ri! 
rent for q during the ſaid term hereby granted unto the ſaid Edward nd fu 
vp Edenſor, his heirs and aſſigns, the ſum of 51. of like quetly 
money for every acre of meadow or paſture ground, part 0 ne 

o be 


of the premiſes that has not been ploughed or broken up 
within the ſpace of fifty years before the day of the date ls f 
of theſe preſents, which the ſaid Eleanor Edenſee, her ex- premil 


ecutors, adminiſtrators, and aſſigns, ſhall plough or break by the 
up, and ſo in proportion for any greater or Jeſs quantity 8 | 
preſer1 


of land than an acre ; the faid laſt-mentioned rent to be | 

paid on the feaſt of St. Michael the Archangel in every ah, © 
year, without making any deduction or abatement there- 
out for taxes, or on any other account whatſoever ; — 


Ward , 
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frſt payment thereof to be made on the feaſt of St. Michael 

he Archangel which ſhall firſt happen next after the 
ſoughing or breaking up of the fame. AnD the ſaid Covenant by 
[Eleanor Edenſee, for herſelf, her heirs, executgrs, adminiſtra- — * 
tors, and aſhens, doth hereby covenant, promiſe, and agree 

to and with the ſaid Edward Edenſor, his heirs and aſſigns, 

that ſhe the ſaid Eleanor Edenſee, her executors, admini- 

fracors, and aſſigns, ſhall and will well and truly pay or 

cauſe to be paid unto the ſaid Edward Edenſor the faid 

yearly rents and heriots at the days and times, and in 

manner and form as the ſame are above reſerved and made 

rayablez AND ALSO that ſhe the ſaid Eleanor Edenſee, her w & fole 
executors, adminiſtrators, and aſſigns, ſhall and will do 228 
her and their ſuit, ſervice, and attendance at all and every 

the courts of the ſaid Edward Edenſor, his heirs and 

aſſigns, to be holden and kept in and for the manor of 

B. aforeſaid, upon ſuch reaſonable notice and warning 

thereof as ſhall be given to other the tenants of the ſaid 

manor, and pay and diſcharge all ſuch fines, pains, and 
merciaments as ſhall be ſet, taxed, and impoſed upon 

her and them, as the ſame ſhall grow due and be required 

from time to time after the commencement of the ſaid 

term, and during the continuance thereof; Ax p ſhall and to repair ; 
will at her and their own proper coſts and charges, when 

and as often as occaſion ſhall require, well and ſufficiently 

repair, ſuſtain, uphold, maintain, and amend the ſame 

demiſed premiſes, and every part thereof, as well in houſes, 

walls, coverings, timber, floorings, gates, poſts, bars, 

tiles, hedges, ditches, and fences, as in all other needful 

and neceſſary reparations and amendments whatſoever af- 

ter the commencement of the ſaid term, and during the 
continuance thereof; AND at the end or other ſooner de- to lee the 
termination of the ſame term, the ſaid premiſes in good — 4 in 
and ſufficient tenantable repair ſhall and will peaceably and * 
quietly leave and yield up the ſame unto the faid Edward 

Edenſor, his heirs and aſſigns, without doing or ſuffering 

to be done thereon any waſte, ſpoil, or deſtruction; AND ts plant and 
4.50 ſhall and will yearly, on ſome part of the ſaid demiſed p 

premiſes moſt convenient for the purpoſe, to be appointed 

by the ſaid Edward Edenſor, his heirs or aſſigns, or his or 

their ſteward or ſtewards for the time being, plant and 

preſerve to grow unto timber three trees at the leaſt of oak, 

ah, or elm, elſe ſhall forfeit and pay unto the ſaid Ed- 

ward Edenſor, his heirs and aſſigns, the ſum of 3s. 4d. 

8 as 


| 
| 


- 
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as a penalty for every tree not planted and preſerved ac- 
_ cording to the true intent and meaning of this preſent 
toconcur COvenant; AND ALSO ſhall and will from time to time, and 
—— at all times during the continuance of this preſent demiſe, 
ny game . . 
proecution; permit and ſuffer her and their name or names to be made 
uſe of by the ſaid Edward Edenſor, his heirs and aſſigns, 
and his and their ſteward and ſtewards for the time being, 
in diſcharging or giving notice to any perſon or perſon 
not to come upon the ſaid demiſed premiſes, or any part 
thereof, to ſeek for, hawk, hunt, courſe, chaſe, diſturb, 
ſhoor, take, kill, or deſtroy any. game, fiſh, or wild foy], 
or to commit any other treſpaſs, damage, or injury there 
or thereupon, and in commencing; proſecuting, and carry- 
ing on any action, ſuit, or proſecution againſt any perſon or 
perſons for any ſuch treſpaſs, damage, or injury, and ſhall 
not nor will diſavow or become nonſuit in any ſuch action, 
ſuit, or proſecution, or otherwiſe releaſe or diſcharge the 
Jame, ſhe the ſaid Eleanor Edenſee, her executors, admi- 
: niſtrators, and aſſigns, being indemnified by the ſaid Ed. 
| ard Edenſor, his heirs or aſſigns, from all coſts, charges, 
and expences that ſhall or may be occaſioned thereby in 
to grind at anywiſe; AND ALSO ſhall and will grind, or cauſe to be 
— ground, all the griſt, corn, and grain that ſhall happen to 
| be uſed and ſpent upon the ſaid demiſed premiſes at the 
1 lord's cuſtody mills in S. B. aforeſaid, or in default thereof 
Mall and will yield, render, and pay unto the ſaid Edward 
Edenſor, his heirs and affigns, ſixpence for every buſhel 
of ſuch griſt or corn that ſhall not be ground at the faid 
Proviſo for Mills: PROVIDED ALWAYS, that if the faid yearly rents, 
nec oa or any or either of them, or any part or parts of them, 


— . ¾¾ Oo er 


12 8 


ment of any or either of them reſpectively, or the ſaid heriot or 
"ION farlieu hereby reſerved and made payable, or any or either 


of them, or any part of them, any or either of them ſhali 

be behind, unyielded, or unpaid by the ſpace of thirty 

days next after the ſame ſhall become due and payable ac- 

cording to the reſervations aforeſaid, and no ſufficient 

diſtreſs or diſtreſſes ſhall be found in or upon any part of 

the ſaid demiſed premiſes for levying and ſufficient to an. 

ſwer the fame, with the arrears thereof, if any, and all 

; coſts and charges to be occaſioned by the non-payment, 
or incaſe of or by the not rendering of the ſame; or if the ſaid 
| figning or Eleanor Edenſee, her executors, adminiſtrators, or aſſigns, 
{ toe iter Thall give, grant, or aſſign the faid demiſed premiſes, ot 
| the conſent any part thereof, to any perſon or perſons whomloevet, 
W {other 


— — I none 
= a - 
+. 


OF LEASES, 


{other than and except to her or their lawful child 
or children, and that for the whole of the ſaid premiſes 
hereby granted,) for all or any part of the term hereby 
granted therein, or for any term or eltate by way of under- 
leaſe exceeding one year, without the licence of the ſaid 
Edward Edenſor, his heirs or aſſigns, in writing under his 
or their hand or hands firſt had and obtained ; or if the 
ſaid Eleanor Edenſee, her executors, adminiſtrators, or 
aſſigns, ſhall give, grant, or aſſign only part of the ſaid 
premiſes, or ſhall give, grant, or aſſign the whole of 
the ſaid premiſes, to her or their lawful child or 
children, and ſuch child or children ſhall give, grant, 
or aſſign the ſame premiſes, or any part thereof, 
to any perſon or perſons whomſoever, without the like 
hence ; or if the ſaid Eleanor Edenſee, her executors, ad- 
miniſtrators, or aſſigns, ſhall do or commit, or ſuffer to 
be done or committed, in or upon the ſaid demiſed premiſes, 
or any part thereof, any manner of waſte to the value of 
207. or above, and ſhall ſuffer the ſame to become ruin- 
ous and in decay to the like value or above, or ſhall not 
in a {ubſtantial manner repair the ſame when and as often 
as occaſion ſhall' require, then and thenceforth, for all 
or any of the cauſes aforeſaid, it ſhall and may be lawful 
to and for the faid Edward Edenſor, his heirs and aſſigns, 
into and upon the ſaid demiſed premiſes, or any part 


to have again, repoſſeſs, and enjoy as in his and their 
firſt and former eſtate and right; this indenture, or any 
thing herein contained to the contrary thereof in anywiſe 
notwithſtanding. AnD the ſaid Edward Edenſor for him- 
lelf, his heirs and aſſigns, born covenant, promiſe, and 
agree to and with the ſaid Eleanor Fdenſee, her executors, 
adminiſtrators, and. aſſigns, by theſe preſents, that ſhe the 
faid Eleanor Edenſee, her Executors, adminiſtrators, and 
aſſigns, (duly paying the rents above reſerved, and yield- 
ing ſuch heriot or farlicu as aforeſaid, or paying ſuch ſum 
of money in ljeu thereof, at the election of the ſaid Edward 
Edenſor, his heirs or aſſigns, and obſerving and perform- 
ing the clauſes, exceptions, conditions, proviſoes, cove- 
nants, and agreements hereinbefore made and contained, 
and which on the part and behalf of the leſſee, her ex- 
ecutors and adminittrators, are or ought to be paid, ob- 
xrved, performed, fulfilled, and kept, ) ſhall and — 
82 an 
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or in caſe ot 
walte, 


thereof in the name of the whole, to re-enter, and the ſame 


Covenant by 
leffor for 
quiet enjoy - 
ment. 
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may peaceably and quietly have, hold, occupy, poſſeſs, 

and enjoy the ſaid hereby demiſed premiſes, with the ap- 
purtenances, (except as before mentioned,) from and after 

the commencement of the ſaid term, and during the con- 

tinuance thereof, without the let, ſuit, trouble, eviction, 
diſturbance, claim, or demand of him the ſaid Edward 
Edenſor, his heirs or aſſigns, or any other perſon or per- 

ſons lawfully claiming or to claim from, by, or under 

Proof of the him, them, or any of them: PROVIDED NEVERTHELESs, 
exivence © and it is hereby agreed by and between the faid parties 
upon the hereto, that when and as often as any queſtion ſhall ariſe 
__— in any court of juſtice whether the perſon or perſons, on 
whoſe death or deaths the term hereby granted is made 
determinable, be living or dead, it ſhall be incumbent on 

the perſon or perſons then intereſted in or holding or 
enjoying the ſaid premiſes, by virtue of or under this pre- 

ſent demiſe, to prove ſuch perſon or perſons to be living, 

to the ſatisfaction of the ſaid Edward Edenſor, his heirs 

or aſſigns; and that in default of ſuch proof, ſuch perſon 

or perſons ſhall be deemed and taken to be dead ; theſe 
preſents, or any law, uſage, or cuſtom to the contrary 


notwithſtanding. 


Leaſe of a Farm in Devon/hire, for 14 Years, with 
ſpecial Covenants directing the Courſe of Huſ- 


bandry. | , 


THIS InvexTURE, made the day of January 
in the 33d year of Geo. 3. 1793, BETWEEN Nicholas 
Edenſor of, c. yeoman, of the one part, and John Edenſee of, 
Confider- c. yeoman, of the other part, wir xxss ETA, that in conſi- 
_ deration of the yearly rent, covenants, conditions, and agree- 
ments hereinafter contained, and on the part of the ſaid John 

Edenſee, his executors, adminiſtratgrs,and aſſigns, to be paid, 

done, kept, and performed, the ſaid Nicholas Edenſor HATH 

Demiſe. demiſed, leaſed, granted, and to farm letten, and by theſe 
preſents born demiſe, leaſe, grant, and to farm let unto 

the ſaid John Edenſee, his executors, adminiſtrators, and 

Parcels, aſſigns, ALL that meſſuage, tenement, and farm, with the 


appurtenances, commonly called or known by the * 
| 0 
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of ſituate, lying, and being within the pariſh of 

in the ſaid county of Devon, now 
in the tenure or occupation of the ſaid John Edenſee as te- 
nant to the ſaid Nicholas Edenſor, together with all houſes, 
out houſes, edifices, buildings, barns, ſtables, courts, curti- 
lages, gardens, orchards, lands, meadows, paſtures, feed- 
ings, ways, paths, waters, watercourſes, eaſements, pro- 
fits, commodities, emoluments, and appurtenances what- 
ſoever to the ſaid meſſuage, tenement, and farm, or any 
part thereof, belonging or in anywiſe appertaining, (Ex- 
CEPTING and always reſerving out of this preſent demiſe 
and grant unto the ſaid Nicholas Edenſor, his heirs and 
aſſigns, all quarries and mines whatſoever, open or un- 
opened, and all and all manner of timber trees and young 
trees and ſaplings likely to become timber, of what nature 
or kind ſoever, now ſtandiug, growing, or being, or which 
hereafter ſhall ſtand, grow, or be in or upon the ſaid de- 
miſed premiſes, or any partghereof, with free liberty to and 
for the ſaid Nicholas Edenſor, his heirs and aſſigns, and 
his and their ſervants, agents, and-workmen, to go, come, 
paſs, and repaſs at all ſcaſonable times, upon, over, and 
through the ſaid demiſed premiſes for the felling, rooting 
up, and working and planting ſuch trees and ſaplings, and 
opening, ripping, digging, and drawing the ſtones and 
minerals in ſuch mines and quarries, and taking and carry- 
ing away the ſame with any manner of carriages whatſo- 
ever, at the will and pleaſure of the ſaid Nicholas Edenſor, 
his heirs or aſſigns, doing no wilful waſte or ſpoil,) To HAVE 
AND TO HOLD the ſaid meſſuage, tenement, and farm, and 
all and ſingular other the premiſes above-mentioned to be 
hereby demiſed, with their and every of their appurte- 
nances, (except as before excepted,) unto the ſaid John 
Edenſee, his executors, adminiſtrators, and aſſigns, from 
the 25th day of March now next enſuing, for and during 
the full term and time of fourteen years thence next enſu- 
ing and fully to be complete and ended, YIELDING AND 
PAYING therefore yearly and every year during the con- 
tinuance of the ſaid term unto the ſaid Nicholas Edenſor, 
his heirs or aſſigns, the rent or ſum of 38/7. of lawful 
money of Great Britain, by quarterly payments, in equal 
portions, at or upon the four moſt uſual feaſts or days of 
payment in the year, (that is to ſay) the 24th day of June, 
the 29th day of September, the 25th day of December, and 


the 25th day of March, the firſt of the ſaid quarterly pay- 
83 ments 
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ments to be made on the 24th day of June next enſuing 
the day of the date of theſe preſents: PROVIDED ALWays, 
that if it ſhall happen that the ſaid yearly rent of 38 ., or 
any quarterly payment of the fame, ſhall be behind and 
unpaid in the whole or in part by the ſpace of thirty days 
next aſter any of the ſaid days of payment whereon the 
fame ought to be paid as aforeſaid, and the ſame ſhall 
be demanded on the expiration of the faid thirty days, or 
at any time afterwards, and not paid at the time of ſuch 
demand, that then and from thenceforth it ſhall and may 
be lawful to and for the ſaid Nicholas Edenſor, his heirs 
and aſſigns, into and upon all and ſingular the ſaid demiſed 
premiſes, with the appurtenances, or into and upon any 
part thereof in the name of the whole, to re-enter, and 
the ſame to have again, repoſſeſs, and enjoy as if theſe 
preſents had not been made; theſe preſents or any thing 
in them contained to the contrary thereof in anywile not- 
withſtanding. Ax p the ſaid John Edenſee doth hereby for 
himſelf, his heirs, executors, adminiſtrators, and aſſigns, 
covenant, promiſe, and agree to and with the ſaid Nzcholas 
Edenſor, his heirs and aſſigns, that he the ſaid 7h Edenſee, 
his executors, adminiſtrators, or aſſigns, ſhall or will from 
time to time well and truly pay or#cauſe to be paid unto 
the ſaid Nicholas Ederſor, his heirs or aſſigns, the ſaid yearly 
rent or ſum of 384. at the days and times and in manner 
and form hereinbe fore limited and appointed for payment 
of the ſame, according to the reſervations hereby made 
thereof, and the true intent and meaning of theſe preſents; 
AND ALSO that he the ſaid Joby Edenſee, his executors, 
adminiſtrators, and aſſigns, ſhall and will carry into and 
upon every acre of the ſaid hereby demiſed premiſes which 
he or they ſhall till or break up for tillage, and in that 
proportion for every lefs quantity than an acre, except 
upon four cloſes of land, parcel of the ſaid hereby de- 
miſcd 1 and called or known by the names ot 
Wel! Clife, South Cloſe, North Cliſe, and Nether Cloſe, 
eight ho, >theads of good well-burnt ſtone lime, and there 
lay, cleave, mix fach earth, ſpread, caſt abroad, and ma- 
nage the ſame dreſſing according to good huſbandry ; and 
that he the ſaid John Edenſee, his eXecutors, adminiſtra» 
tors, or aſſigns, ſhall or will carry into and upon every 
acre of the ſaid four cloſes of land called Vell Cleſe, 
South CAeſe, North Cloſe, and Nether Cloſe, that he and 
they ſhall till or break up to or for tillage, and in that pro- 

portion 
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portion for every leſs quantity of the ſame clofes than an 
acre, five hogſheads of good well-burnt ſtone lime, and 
there lay, cleave, mix with with earth, ſpread, caſt abroad, 
and manage the ſame dreſſing according to good hul- 
bandry ; and that he the ſaid Fohn Edenſee, his executors, 
adminiſtrators, or-aſſigns, upon or after ſuch dreſſing, ſhall 

d will have and take three crops of corn or grain only 
and no more, and theſe ſucceſſively one year after another 
without the intermiſſion of any year ; and that only one of 
ſuch crops, and that not the laſt, ſhall be of wheat, and 
the other two of barley or oats, or one of the one fort and 
the other of the other ſort, and ſhall not nor will break 
up or till any part of the ſaid premiſes for more than two 
courſes of tillage (computing three crops of corn and grain 
to a courſe of tillage) during the ſaid term; and ALs0 
that he the ſaid John Edenſee, his executors, adminiſtra- 
tors, or aſſigns, iball or will, with the ſeeds of corn or grain 
to be ſown in the Lent ſeaſon of the laſt year before the 
end of the ſaid term hereby granted, ſow or cauſe to be 
ſown at leaſt ſix pounds of good new clover and two 
pecks of the beſt new caver-graſs ſeeds an acre, and har- 
row, bruſh in, and cover the ſame graſs ſeeds according 
to good huſbandry ; and that he the ſaid Fobn Edenſee, his 
executors, adminiſtrators, or aſſigns, ſhall not nor will per- 
mit or ſuffer the graſs which ſhall ariſe or grow from ſuch 
graſs ſeeds to be eaten or trodden down after Chri/#mas- 
day in the laſt year of the ſaid term, nor to be eaten too 
cloſe or otherwiſe injured, contrary to the rules of good 
huſbandry, at any time after the ſame ſeeds ſhall be ſown; 
AND ALso ſhall not nor will have or take more than one 
crop of potatoes in one field in any ſeven years during the 
laid term hereby granted; AND ALSO that it ſhall and 
may be lawful to and for the ſaid Nicholas Edenſor, his 
heirs or aſſigns, at any time after the firſt day of Auguſt 
next preceding the end or determination of the ſaid term, 
to thwart any one field, not exceeding acres of 
ground, part of the ſaid demiſed premiſes, and to make 
breaches for wheat, and to till the ground ſo thwarted and 
broken up, and to hold the ſame from and after the,thwart- 
ing or breaking up thereof thenceforth during the then 
relidue of the ſaid term, without making any deduction, 
allowance, or recompence in reſpect thereof; AvD ALSO 
that he the faid Jobn Edenſee, his executors, adminiſtra- 
tors, or aſſigns, ſhall not nor will cut or mow, or ſuffer ” 
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be cut or mowed, any of the graſs ariſing from the clover, 
eaves, or other graſs ſeeds which ſhall be ſowed in any 
part of the ſaid demiſed premiſes oftener or more than 
once, and only in the next enſuing ſeaſon of the year for 
that purpoſe, after the ground ſown with ſuch graſs ſeeds 
ſhall be left out of tillage; Ax D ALso ſhall not nor will 
cut or mow, or ſuffer to be cut or mon, the graſs of any 
part of the ſaid premiſes, except the meadow-ground and 
ſuch ground as is or ſhall be ſown with graſs ſeeds as afore- 


ſaid; nor till or break up for tillage any part of the 


meadow ground during the ſaid term, nor cut or mow the 
oraſs of the ſame oftener than once in any year during 
the ſaid term: AND that he the ſaid John Edenſee, his ex- 
ecutors, adminiſtrators, and aſſigns, ſhall not nor will cut 


any hedge or hedges of or belonging to the ſaid hereby 


demiſed premiles, but in the proper ſcaſon of the year for 
that purpoſe, and not under ſeven years growth, and ſuch 
hedges as adjoin to tillage-ground only when the ground 
adjoining thereto on one ſide at leaſt ſhall be in tillage for 
the firſt crop after a new breach ; and ſhall and will at the 
time leave ſufficient growth in the hedges to cut, and upon 
and immediately after ſuch cutting, ſhall and will caſt, load, 
ſteep down, and new-make the hedges ſo cut on both 
fades, according to good huſbandry ; and ALso ſhall and 
will, from time to time and at all times during the ſaid 
term, well and ſufficiently repair, amend, and in good te- 
nantable condition put, maintain, and keep all the hedges 
and the glaſs of the windows, and allo the gates, bars, 
ſtiles, and poſts of or belonging to the ſaid demiſed pre- 
miſes, (having timber to be cut into lexes, bars, or other 
form as ſhall be requiſite and neceſſary by the aſſignment 
or delivery of the ſaid Nicholas Edenſor, his heirs or al- 
ſigns,) and at the end, expiration, or other ſooner 
determination of the ſaid term the ſaid hedges, glaſs of 
the windows, gates, ſtiles, bars, and poſts in good 
and ſufficient repair ſhall and will leave and yield up; 
AND ALso ſhall not nor will cut, top, or lop any tree or 
trees on the ſaid premiſes hereby demiſed, but ſuch trees 
as have been topped, and thoſe only in the proper ſeaſon 
of the year for that purpoſe, and not in an improper 
manner, nor under ſeven years growth; nor do or per- 
mit and ſuffer to be done or permitted any waſte, ſpoil, or 
deſtruction in or upon the ſaid demiſed premiſes, or 
any part thereof, during the ſaid term, nor de miſe, let, 
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or let the ſaid premiſes for any longer term than 
one year, and that to paſture only, with the conſent 
of the ſaid Nicholas Edenſor, his heirs or aſſigns, for 
that purpoſe firſt had and obtained in writing; AvD 
als0 that he the ſaid John Edenſee, his executors, 
adminiſtrators, or aſſigns, ſhall not nor will carry off 


from the ſaid premiſes any dung, foil, aſhes, ſtraw, or 


corn in the ſtraw, which ſhall grow, ariſe, or be made 
thereon during the ſaid term; AND Aso that he the ſaid 
John Edenſee, his executors, adminiſtrators, or aſſigns, ſhall 
and will, during the faid term, pay and diſcharge the great 
and ſmall tythes, and the houſe and window taxes, and do 
and perform the ſtatute-labour to the highways, or pay the 
compoſition- money for the fame, which ſhall become due 
or payable, '&c. to be done and performed; anD ALsO 
ſhall and will permit and ſuffer the ſaid Nicholas Edenſor, 
his heirs or aſſigns, to cut ſpar-ſticks, to be uſed in or 
upon the ſaid demiſed premiſes, when and as often as need 
ſhall require during the ſaid term hereby granted; ax 
also that he the ſaid John Edenſee, his executors, admi- 
niſtrators, or aſſigns, ſhall and will live and reſide in the 
dwelling-houſe, part of the faid demiſed premiles, during 
the ſaid term hereby granted; and the faid Nicholas 
Edenſor doth hereby for himſelf, his heirs and aſſigns, co- 
venant, promiſe, and agree to and with the ſaid Jobn 
 EZzenſee, his executors, adminiſtrators, or aſſigns, in man- 

ner following; (that is to fay,) that he the ſaid Nicholas 
Edenſor, his heirs and aſſigns, ſhall and will pay and diſ- 
charge, or otherwiſe deduct and allow out of the rent 
hereby reſerved, the land-tax, church-rates, and poor-rates 
which ſhall be paid, by the ſaid John Edenſee, his execu- 
tors, adminiſtrators, or aſſigns, for or in reſpect of the 
laid de miſed premiſes during the ſaid term; and Als 
ſhall and will well and ſufficiently repair, amend, and keep 
in good tenantable condition, maintain, and keep the ſaid 
demiſed premiſes, as well in houſes, walls, and coverings 
as in all other needful and neceſſary reparations whatſo- 
ever, when and as often as need ſhall require during the 
ſaid term, and he and they ſhall be thereunto requeſted 
by the faid John Edenſee, his executors, adminiſtrators, 
or aſſigns, by a note in writing under his or their hand or 
kands (the hedges, gates, bars, ſtiles and poſts, and the 
plaſs of the windows only excepted); Ax D ALso ſhall and 


will find and provide timber to be cut into lexes, bars, or 
ſuch 
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ſuch other form as ſhall be requiſite and neceſſary foy 
repairing the gates, bars, ſtiles, and poſts belonging to 
the ſaid demiſed premiſes: and FURTHER, that it ſhall 
and may be lawful to and for the ſaid Fohn Eden/ee, his 
executors, adminiſtrators, and aſſigns, (duly paying the 
rent hereby reſerved, and obſerving and performing al 
and every the covenants, conditions, and agreements here- 
in contained on his and their parts to be performed,) from 
time to time and at all times after the commencement and 
during the continuance of the ſaid term, peaceably and 
quietly to have, hold, occupy, poſſeſs, and enjoy all and 
ſingular the ſaid demiſed premiſes, with the appurtenances, 
(except as before excepted,) without the let, ſuit, trouble, 
moleſtation, or denial of him the faid Nicholas Edenſer, 
his heirs or aſſigns, or any perſon or perſons Jawtfully 
claiming or to claim the ſaid premiſes, or any part thereof, 
by, from, or under him or them, or any or either of them, 
and without the let, ſuit, or diſturbance of any other per- 
ſon or perſons whomſoever. AND it is hereby agreed by 
and between the parties to theſe preſents, and the faid 
John Edenſee doth by theſe preſents, for himſelf, his heirs 
executors, adminiſtrators, and aſſigns, covenant, promile, 
grant, and agree to and with the ſaid Nicholas Edenſor, his 
heirs, adminiſtrators, and aſſigns, in manner following; 
(that 1s to ſay, ) that in caſe the ſaid Nicholas Edenſor ſhall die 
in the lifetime of his wife, and during the ſaid term hereby 
granted, that then and in that caſe he the ſaid 7h Edenſee, 
his executors or adminiſtrators, ſhall or will allow and ſuffer 
her the ſaid Nicholas Edenſor's wife to have the ſeparate 
uſe and occupation for herſelf, and ſervant or ſervants, and 
child or children, companion or companions, of two rooms, 
parcel of the dwelling-houſe to the ſaid hereby demiled 
premiles called the Parlour and Parlour-chamber, and one 
other room or houſe called the Little-houſe, during ſo 
much of the ſaid term hereby granted therein as ſhall be 
then to come and unexpired, and as the ſaid Nicholas 
Edenſor's wife ſhall think proper to inhabit and occupy the 
ſame as the place of her general habitation, without any 
payment to be made by the ſaid Nicholas Edenſor, or any 
allowance or deduction to be taken or claimed out of the 
rent hereby reſerved from or on account of the uſe and 
occupation of the ſame rooms and little houſe, In wiT- 
NESS, Cc. 
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Leaſe of Water Griſt Mills in Devonſhire, for a 


Term of 14 Years, if Leſſor's Intereſt ſhould ſo 


long continue, under Covenants, 


HIS InpenTuRE, made, Sc. BETWEEN Robert Eden- 
for of, Sc. of the one part, and Roger Edenſee of, 
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Sc. of the other part, w1TNESSETH, that in conſideration of Confideras 


the yearly rents, covenants, conditions, and agreements 
hereinafter reſerved and contained, and which on the part 
and behalf of the ſaid Roger Edenſor, his executors, ad- 
miniſtrators, and aſſigns, are to be paid, done, and per- 
formed, he the ſaid Robert Edenſee HaTa demiſed, grant- 
ed, and to farin letten, and by theſe preſents por demiſe, 
grant, and to farm let unto the ſaid Roger Edenſor, his 
executors, adminiſtrators, and aſſigns, ALL thoſe water 
griſt mills, commonly cali-d Brent-mills, with the cottage 
or dwelling-houſe, garden, orchard, and meadow there- 
unto belonging, with the appurtenances, ſituate, lying, and 
being within the pariſh and manor of South Brent 1n the 
ſaid county of Devon, and now in the poſſeſſion of him the 
ſaid Robert Edenſor, or his tenant, (EXCEPTING and always 
relerving unto the ſaid Robert Edenſor, his executors, ad- 
miniſtrators, and aſſigns, the liberty of ingreſs, egreſs, and 
regreſs to and for the ſaid Robert Edenſor, his executors, 
adminiſtrators, and aſſigns, and his and their agents, ſer- 
vants, labourers, and workmen, to view and ſee the re- 
pairs and management of the ſaid hereby demiſed pre- 
mics, or any part thereof, at all reaſonable times,) To 
navk AND TO HOLD the ſaid water griſt mills, cottage, 
or dweiling-houle, garden, orchard, and meadow, and all 
and {ingular other the premiſes hereby demiſed or intend- 
ed ſo to be, with the appurtenances, (except as aforeſaid,) 
unto the ſaid Roger Edenſee, his executors, adminiſtrators, 
and aſſigns, from the 25th day of March now next enſu- 
ing, for and during and unto the end of the full term or 
time of fourteen years thence next and immediately en- 
ſuing and to be complete and ended, if the eſtate and in- 
tercit of the ſaid Robert Edenſor, his executors, admini- 
ſtrators, and aſſigns, of or in the ſaid hereby demlled pre- 
miſes ſhall ſo long continue, YIELDING AND PAYING 
therefore unto the ſaid Robert Edenſor, his executors, ad- 
miniſtrators, or aſſigns, yearly and every year during the 
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term hereby granted therein as aforeſaid, the rent or ſum 
of 18 J. of Jawful money of Great Britain, by even and 
equal portions, at or upon the four moſt uſual feaſts or 
days of payment in the year, (that is to ſay) the 24th day 
of June, the 29th day of September, the 25th day of De. 
cember, and the 25th day of March in every year, the firſt 
payment thereof to be made on the 24th day of June now 
next enſuing: PROVIDED ALWAYS, and if it ſhall fo hap. 
pen that the ſaid yearly rent or ſum of 18/7. ſhall be in arreat 
and unpaid, in the whole or in part, by the ſpace of twenty. 
one days next over or after any of the ſaid days or times 
when the ſame ought and is hereinbefore limited to be paid 
as aforeſaid, and the ſame ſhall be then lawfully demanded, 
and then or at any time afterwards not paid, and at the time 
when ſuch demand ſhall be made no ſufficient diſtreſs dd 
diſtreſſes can or may be found and peaceably and quietly 
taken on the ſaid hereby demiſed premiſes, whereby the ſaid 
rent ſo being behind, together with all the arrears thereof, 
(if any be,) may be fully levied, ſatisfied, and paid, then 
and in either of ſuch caſes it ſhall or may be lawful to and 
for the ſaid Robert Edenſor, his executors, adminiſtrators, 
and aſſigns, into and upon all and ſingular the ſaid hereby 
demiſed premiſes, or into and upon any part or parts 
thereof in the name of the whole, to re-enter, and all and 
ſingular the ſame premiſes to have again, retain, repoſſeſs, 
and enjoy, as if theſe preſents had not been made.; theſe 
preſents or any thing herein contained to the contrary 
thereof in anywiſe notwithſtanding. Ax the ſaid Roger 


* Edenſee doth by theſe preſents for himſelf, his heirs, ex- 


ecutors, adminiſtrators, and aſſigns, covenant; promiſe, 
grant, and agree to and with the ſaid Robert Edenſee, his 
executors, adminiſtrators, and aſſigns, in manner follow- 
ing; (that is to ſay,) that he the ſaid Roger Edenſee, his 
executors, adminiſtrators, or aſſigns, ſhall or will well and 
truly pay or cauſe to be paid unto the ſaid Robert Eden- 


for, his executors, adminiſtrators, or aſſigns, the ſaid yearly 


rent or ſum of 18/7. by quarterly payments, in even and 
equal portions, at or upon the days or times hereinbefore 
limited for the payment of the ſame, without fraud or 
further delay, and according to the true intent and mean- 
ing of theſe preſents: and Also that he the ſaid Roger 
Edenſee, his executors, adminiſtrators, or aſſigns, ſhall or 
will, from time to time during the term hereby granted 
keep the orchard, part of the ſaid hereby demiſed 9 
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full planted with good thriving young apple-trees of the 
beſt fruit for cyder, the ſame being firſt full planted by 
the ſaid Robert Edenſor, his executors, adminiſtrators, or 
affiens; AND the ſaid Robert Edenſor, his executors, ad- 
miniſtrators, and aſſigns, having and taking the old or de- 
cayed trees in the room or ſtead of which ſuch young trees 
ſhall be planted by him or them the ſaid Robert Edenſor, his 
executors, adminiſtrators, or aſſigns, and at the end or 
other ſooner determination of the ſaid term leave the ſame 
orchard ſo planted without any injury to be done in or by 
the ſaid Roger Edenſee, his executors, adminiſtrators, or aſ- 
ſigns, or his or their cattle or ſervants, in the mean time to 
the young trees to be planted as aforeſaid by the ſaid Roger 
Edenſee and Robert Edenſor, or either of them, their or either 
of their executors; AND ALSO that he the ſaid Roger Edenſee, 
his executors, adminiſtrators, or aſſigns, ſhall not or will 
cut any hedge or hedges of or belonging to the ſaid here- 
by demiſed premiſes, ſave only in the proper. ſeaſon of 
the year for that purpoſe, and when the wood of ſuch 
hedge ſhall be of ſeven years growth ; and that after every 
ſuch cutting he the ſaid Roger Edenſee, his executors, ad- 
miniſtrators, or aſſigns, ſhall or will new- make, load, caſt, 
and dike the hedge or hedges from which ſuch wood ſhall 
be cut, in the part or parts from which the ſame wood ſhall 
be cut; Ax o ALSO that he the ſaid Roger Edenſee, his ex- 


ecutors, adminiſtrators, or aſſigns, ſhall not nor will re- 


move or carry from off the ſaid hereby demiſed premiſes, 
or any part thereof, any dung, mud, compoſt, foil, ma- 
nure, or aſhes that ſhall ariſe, grow, be made, or be de- 
pulited thereon during the laſt rwo of the fourteen years 


of the ſaid term or time hereby granted, but ſhall or will 


either conſume or ſpend the fame in a huſband-like man- 
ner upon the ſaid hereby demiſed premiſes, or ſome part 
thereof, or otherwiſe leave the ſame dung, mud, com- 
poſt, foil, manure, and aſhes upon the ſaid hereby de- 
miſed premiſes, or ſome part thereof, at the end of the ſaid 
term, for the benefit of the ſaid Robert _ his exe- 
cucors, adminiſtrators, or aſſigns: anD that he the ſaid 
Roger Edenſee, his executors, adminiſtrators, or aſſigns, 
ſhall or will pay, bear, and diſcharge all rates, taxes, and 
cuſtomary rent, incluſive of the land-tax, and take, do, 
perform, and pay all pariſh apprentices, pariſh offices, 
ſtature labour to the highways, or compoſition in lieu there- 
of, which, from time to time during the term hereby 

granted, 
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granted, ſhall be to be paid, borne, diſcharged, done, 
taken, and performed for or in reſpect of the ſaid hereby 
demifed premiſes, or any part thereof; Ax p ſhall and 
will repair and keep in repair all the houſes, mills, mill- 
works, buildings, walls, linkay-mill, leat-wears, hedges, 
gates, poſts, and fences of and belonging to parcel of the 
ſaid hereby demiſed premiſes, in, by, and with all and all 
manner of needfu] and neceſſary or proper reparations or 
amendments whatſoever, when and as often as the ſame 
ſhall be wanting ; and rebuild ſuch part of the houſes, out- 
houſes, linkays, buildings, and walls as may fall down from 
time to time during the term hereby granted; and at 
the end or other fooner determination of the ſaid term 
hereby granted ſhall have and yield up the fame houſes, 
mills, mill-works, buildings, walls, linkay-mill, leat-wear, 
hedges, gates, poſts, and fences in as good condition 
and repair as the ſame are at this time; Ax D ALSO at 
the end or other ſooner determination of the ſaid term 
hereby granted ſhall and will leave and yield up the bunt- 
ing-mill, part of the ſaid hereby demiſed premiſes, with 
two good ſound cloths, one of the value of 17. 15. and 
the other of the value of 145. and that he the faid 
Roger Edenſee, his executors, adminiſtrators, or aſſigns, 
ſhall not or will do, commit, permit, omit, or ſuffer any 
act, matter, or thing whatſoever in the improving or 
managing the ſaid hereby demiſed premiſes, or any part 
thereof, whereby any loſs, damage, or prejudice by reaſon 
of forfeiture of eſtate, breach of covenant, or otherwiſe, 
may ariſe, happen, or come to the ſaid Robert Edenſor, his 
executors, adminiſtrators, or aſſigns. ' Ax the ſaid Robert 
Eadenſor doth by theſe preſents, for himſelf, his heirs, ex- 
ecutors, adminiſtrators, or aſſigns, covenant, promiſe, 
grant, and agree to and with the ſaid Roger Edenſee, his 
executors, adminiſtrators, and aſſigns, in manner follow- 
ing ; (hats ſay,) that he the ſaid Robert Edenſor, his 
executors, adminiſtrators, or aſſigns, ſhall or will, from 
time to time and at all times during the term hereby 
granted, well and truly pay or cauſe to be paid the heriots, 
fines, and amerciaments that from time to time during 
the term hereby granted ſhall become due or payable for 
or in reſpect of the ſaid hereby demiſed premiles, or any 
part thereof, when and as the ſame ſhall become due and 
pay able, or otherwiſe on requeſt well and ſufficiently ſave 


harmlcis and keep indemnified the ſaid Roger Eden/ee, bis 
; 8 


heirs, 
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heirs, executors, adminiſtrators, and aſſigns, and every of 
them, and his and their lands and tenements, goods and 
chattels, of and from the ſame, of and from all cofts, 
charges, damages, and expences to be paid, done, ſuſ- 
tained and incurred by the ſaid Roger Edenſee, his execu- 
tors, adminiſtrators, or aſſigns, by reaſon or on account 
of the ſame : AND LASTLY, that he ſaid Roger Eden/ee, his 
executors, adminiſtrators, and aſſigns, well and truly ob- 
ſerving, paying, performing, fulfilling, ahd keeping all 
and ſingular the covenants, grants, articles, payments, and 
agreements contained in theſe preſents to be paid, done, 
obſerved, performed, fulfilled, and kept by or on the 
part or behalf of him the faid Roger Edenſee, his execu- 
tors, adminiſtrators, or aſſigns, ſhall or may, during che 
faid term of fourteen years hereby granted therein de- 
terminable as aforeſaid, peaceable and quietly have, hold, 
uſe, occupy, and enjoy the ſaid hereby demiſed premiles, 
with the appurtenances, without any let, ſuit, trouble, 
eviction, ejection, expulſion, interruption, hindrance, or 
denial whatſoever of, from, or by him the ſaid Robert 
Edenſor, his executors, adminiſtrators, or aſſigns, or any 
other perſon or perſons whomſoever. In wiTNEss, Cc. 


Leaſe of a Farm Houſe, c. in Devon, for 14 Years, 
determinable at the End of 7 Years, on a Notice 
from either of the Parties. 


THIs InpenTUuRE, mYde, Sc. BETWEEN Thomas Eden- Parties. 
=» ſor of, Cc. of the one part, and Samuel Eden/ee of, 

Sc. of the other part, w1TNESSETH, that the ſaid Thomas 
Edenſor, in conſideration of the yearly rent hereinafter Conf 
reſerved, and of the covenants, conſiderations, and agree- 
ments hereinafter mentioned, expreſſed, and contained, 

and which on the part of the ſaid Samuel Edenſce, his exe- 
cutors, adminiſtrators, and aſſigns, are to be kept, done, 

and performed, HaTH demiſed, leaſed, granted, and to Demiſe, 
farm letten, and by theſe preſents porn demiſe, leaſe, 
grant, and to farm let unto the ſaid Samuel Eden- 

ſee, ALL that meſſuage and tenement, with the appurte- Parcels 
nances, commonly called or known by the name of Bo- 


rougo, ſituate in Torbryan aforeſaid, now in the poſſeſſion 
\ . of 
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of the ſaid Samuel Edenſee, his undertenant or undertenants, 
containing by eſtimation 54 acres, (be the ſame more or 
leſs,) together with all ways, paths, paſſages, waters, wa- 
tercourſes, profits, and advantages whatſoever to the ſaid 
premiſes, or any part thereof, belonging or in anywiſe 
apperraining, (EXCEPTING and always reſerving out of this 
preſent demiſe and grant unto the ſaid Thomas Edenfor, 
his heirs; and aſſigns, all manner of timber and other trees 
and faplings likely to become trees of what kind ſoever 
now ſtanding, growing, or being, or which at any time 


and from time to time hereafter ſhall or may ſtand, grow, 


or be planted in or upon the ſaid premiſes, or any part 
thereof, with full and free liberty, licence, and authority 
to fell, cut down, root up, convert, draw, take, and carry 
away the ſame with horſes or any manner of carriages or 
other conveyances, at all meet and convenient times 
during the term hereinafter mentioned, and to make ſaw- 
pits for converting ſuch timber trees on the premiſes; 
AND Also the right, intereſt, and privilege of planting 
trees of every or any ſort on any part of the ſaid here- 
by demiſed premiſes in or within three feet of the 
troughs or ditches of the reſpective hedges of the ſame 
premiſes; AND ALSO the liberty of ingreſs, egreſs, and 
regreſs into, from, and upon the ſaid hereby demiſed pre- 


miſes, or any part thereof, to view and ſee the defects, 


repairs, and management of the ſaid hereby demiſed pre- 
miſes, or any part thereof,) To HAVE AND TO HOLD the 
ſaid meſſuage and tenement hereby demiſed or intended 
ſo to be, with the appurtenances, (except as before ex- 
cepted,) unto the ſaid Samuel Edenſee, his executors, ad- 
miniſtrators, and aſſigns, from the 25th day of March 
laſt paſt, for and during the full time and term of 14 years 
thence next enſuing fully to be complete and ended, 
YIELDING AND PAYING therefore yearly and every year 
during the ſaid term, unto the ſaid Thomas Edenſor, his 
heirs and aſſigns, the rerft or ſum of 35. of {awful money 
of Great Britain, free and clear of and from all rates, 
taxes, tythes, charges, impoſitions, and outgoings what- 
ſoever, incluſive of the land-tax, (except as hereinafter is 
excepted,) at or upon the four molt uſual feaſts or days of 
payment of rent in the year, (that is to ſay) the 25th day 
of March, the 24th day of June, the 29th day of September, 
and the 25th day of December, by quarterly payments, in 


even and equal portions, the firſt payment thereof to be 


made 
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made on ſuch of the ſaid days as ſhall happen next after the 
commencement of the ſaid term; Ax the ſaid Samuel 
Edenſee born by theſe preſents, for himſelf, his heirs, 
executors, adminiſtrators, and aſſigns, covenant, promiſe, 
grant, and agree to and with the faid Thomas Edenſor, his 
heirs and aſſigns, in manner following; (that is to ſay,) that 
the ſaid Samuel Edenſee, his executors, adminiſtrators, or 
affigns, ſhall or will well and truly pay or cauſe to be paid 
unto the ſaid Thomas Edenſor, his heirs and aſſigns, during the 
{aid term, the faid yearly rent or ſum of 351. at or upon the 
days or times hereinbefore limited and appointed for the 
payment of the ſame, in manner and form aforeſaid, accord- 
ing to the true intent and meaning of theſe preſents; AND To repair 
4150 that he the ſaid Samuel Edenſee, his executors, admini- 
ſtrators, or aſſigns, ſhall or will from time to time, and at all 
times during the ſaid term, repair and keep in good repair 
all the thatch, floors, doors, gates, ſtiles, poſts, hedges, and 
fences belonging to the ſaid demiſed premiſes, and all 
other repairs whatſoever (except as hereinafter excepted); 
vb Also from time to time, and at all times during the ſaid 
term, repair and keep in good repair the apple- pound, 
parcel of the ſaid hereby demiſed premiſes, and the wring 
and all other utenſils thereunto belonging, and alſo the 
glaſs and lead of the windows, and be at the expence of 
telling and converting timber for the purpoſe of ſuch re- 
pairs, after trees fit for the purpoſe ſhall have been aſſigned 
to him or them by the ſaid Thomas Edenſor, his heirs or 
aſſigns; AND ALSO keep the orchards (except the higher to keep the 
one) on the premiſes well planted during the ſaid term gans, 
with good young apple-trees, ſuch as the faid Thomas ; 
Hdenſor, his heirs and aſſigns, ſhall approve of, and dreſs 
the ſame with the uſual quantity of dung or aſhes, having 
the dead and blown-down trees in lieu thereof; Ax ALSO topaytares; 
that he the faid Samuel Edenſee, his executors, adminiſtra- 
tors, or aſſigns, ſhall or will from time to time, and at all 
times during the faid term, pay, bear, and diſcharge all 
rates, taxes, tythes, and charges whatſoever, inclulive of 
the land-tax, which during the ſaid term ſhall become due 
and payable for or in reſpe& of the ſaid hereby demiſed 
premiſes, and thereof and therefrom ſave harmleſs and 
keep indemnified the faid Thomas Edenſor, his heirs, exe- 
cuturs, adminiſtrators, and aſſigns, and every of them; 
AND ALSO that he the ſaid Samuel Edenſee, his executors, not to break 
adminiſtrators, or aſſigns, ſhall not or will till or break —— 
up 
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mor than up to or for tillage all or any part of the ſaid hereby de. 
ren; miſed premiſes more than once in any ſeven years of the 
to dreſs the term hereby granted therein; AND that he the ſaid Samuel 
ks Zdenſee, his executors, adminiſtrators, or aſſigns, ſhall or 
certain will bring into or lay upon every acre of the ſaid hereby 
dane an of  demiſed premiſes that ſhall be ploughed up or put to till. 
guns; age in each ſeven years of the ſaid term, and fo in pro- 
portion for every leſs quantity than an acre, twelve hog- 
ſheads of good well-burnt lime, or eight ſcore ſeams or 
horſe-loads of good black dung, and there mix and ſpread 
the fame after the manner of good huſbandry ; and that 
he the ſaid Samuel Edenſee, his executors, adminiſtrators, 
or aſſigns, ſhall or will, in each courſe of tillage, bring or 
carry into and upon the ſaid hereby demiſed premiſes, and 
there ſpend and ſpread abroad, at leaſt ſix hogſheads of 
ſuch lime, or four ſcore ſeams or horſe-loads of ſuch dung, 
in part of the ſaid firſt- mentioned quantities of lime or 
dung, before the firſt crop of each courſe of tillage ſhall 
to cake only be taken; AND that he the ſaid Samuel Edenſee, his exe- 
+ 9 cutors, adminiſtrators, or aſſigns, ſhall not or will take 
grain in any from off the ſaid hereby demiſed premiſes, or any part 
Vene thereof, more than three crops of corn or grain in any 
fach creps Teven years of the ſaid term; Ax p that ſuch crops ſhall 
CG ve taken ſeverally in ſucceſhve years, and one after the 
«od only one Other, and that one of ſuch crops only, and that not the 
CO laſt, ſhall be of wheat, and the other two crops barley or 
halt; oats, or one crop of the one part and the other crop of 
to cut de the other part; AND that he the ſaid Samuel Edenſee, his 
bam the > executors, adminiſtrators, or aſſigns, ſhall not or will cut 


ſeeds ſown or Mow for hay the graſs that ſhall ariſe from any grals 
oy once; Jeeds which ſhall be ſown by him or them more than once 


after ſuch ſeeds ſhall have been ſown, and that not for 

ſeed, and then only in the next proper ſeafon after ſowing 

not to cut ſuch graſs ſeeds; anD that he the ſaid Samuel Edenſee, 

Kea mers his executors or adminiſtrators, - ſhall not or will cut 

3 wood growing or to grow on the hedges around the 
eb 14:4, arable ground of the ſaid hereby demiſed premiſes, at any 

born other time or times but when the fields fenced by ſuch 

fall be in hedges ſhall be in tillage for*their firſt crop of each courſe 

3 _ of tillage; Axp that he the ſaid Samuel Edenſee, his exe- 
and after Cutors or adminiſtrators, ſhall or will, upon or within one 

——— calendar month after cutting the wood of any hedge, par- 

beeges; Cel of the ſaid hereby demiſed premiſes, lade and ſtoop 

the hedges from which ſuch wood ſhall be cut on both 


ſides, 
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ſides, according to the beſt rules of good huſbandry ; Ax vet to lop 


that he the ſaid Samuel Egenſee, his executors, adminiſtra- kart — 

tors, or aſſigns, ſhall not or will, at any time or times dana 

during the ſaid term, pare, top, or lop any tree or trees a 

on the ſaid hereby demiſed premiſes, but ſuch as have 

been uſually pared, topped, or lopped; And that he the not to carry 

ſaid Samuel Edenſee, his executors, adminiſtrators, or aſ- — 

ſigns, ſnall not or will, at any time or times during the ſaid 

term, or after the expiration thereof, remove or carry off, 

or cauſe, permit, or ſuffer to be removed or carried from 

off the ſaid hereby demiſed premiſes, any ſtraw, corn in 

ſtraw, muck, dung, aſhes, ſoil, compoſt, or manure that 

ſhall ariſe, grow, or be made on the ſaid premiſes, or any 

part thereof; nor ſhall nor will let or ſet the ſaid pre- or bet che 

miſes, or any part thereof, without the leave or licence Femiee; 

of the ſaid Thomas Edenſor, his heirs or aſſigns, under his 

or their hand or hands firſt had and obtained; AvD that or mifm. 

he the ſaid Samuel Edenſee, his executors, adminiſtrators, ! 

or aſſigns, ſhall not 6r will do or commit, or ſuffer to be : 

done or committed, on the ſaid hereby demiſed premiſes, 

any ill management or bad huſbandry whatſoever, but that 

he the ſaid Samuel Edenſee, his executors, adminiſtrators, 

and aſſigns, ſhall and will from time to time, and at all 

times during the ſaid term, dreſs, manure, improve, and 

manage the ſaid hereby demiſed premiſes, and every part 

thereof, according to their ſeveral qualities, agreeable to 

the beſt rules of good huſbandry, and according to the 

ulage of the country; and, on the end or other ſooner to yield oy 

determination of the ſaid term, leave and yield up the — 

ſaid hereby demiſed premiſes ſo repaired and amended, tion at the 

manured, improved, and managed, into the-hands of the dn af dt 

ſaid Thomas Edenſor, his heirs or aſſigns, without any no- leaſe, with. 

tice for that purpoſe; Ax the ſaid Thomas Eqenſor, for d t. 

himſelf, his heirs, executors, adminiſtrators, and aſſigns, Covenant by 

doth by theſe preſents covenant and agree with the faid gte 
y & PTretentes S pair the 

Samuel Edenſee, his. executors, adminiſtrators, and afligns, _ cc. 

that he the ſaid Thomas Edenſor, his heirs or aſſigns, {hall heuſh, a0. 

or will from time to time, and at all times during the ſaid 

term, repaif and keep in repair the walls, roofs, and co- 

verings of all ſuch parts of the dwelling-houſe, barn, 

pound-houſe, and other buildings of the faid demiſed pre- 

miſes as are covered with ſlate; A that he the faid nd to at. 

Thomas Edenſor, his heirs or aſſigns, when thereunto re- dhe nat ef 


queſted, and within a reaſonable time after every requeſt, de, 
T 2 ſhall 
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ſhall or will aſſign or ſet out to the ſaid Samuel Edenſee, his 
executors, adminiſtrators, or aſſigns, ſuch tree or trees 
growing on the ſaid hereby demiſed premiſes as ſhall be 
wanted for the repairs of the floors, doors, poſts, ſtiles, or 
gates of the ſame premiſes, or the apple-pound, parcel of 
for quiet en · the ſame; AND that it ſhall or may be Jawful to and for 
Jen» the ſaid Samuel Edenſee, his executors, adminiſtrators, and 
aſſigns, by and under the due payment of the ſaid rent, 

and the obſervance and performance of the ſaid covenants 

and agreements to be obſerved and kept on his and their 

parts and behalfs, peaceably and quietly to have, hold, uſe, 

occupy, poſſeſs, and enjoy the ſaid meſſuage and tenemerſt 

hereby demiſed or intended fo to be, without any let, ſuit, 

| or interruption of, from, or by him the ſaid Thomas Eden- 
Per, his heirs or aſſigns, or any other perſon or perſons 
Clavſefor whomſoever: AND if it ſhall happen that the ſaid yearly 
. f nen- rent of 35 l., or any part thereof, ſhall be behind and un- 
payment of paid by the ſpace of twenty days next after either of the ſaid 
mY days of payment on which the ſame ought to be paid as afore- 
ſaid, and the ſame fhall be lawfully demanded, and not paid, 

and no ſufficient diſtreſs in or upon the ſaid premiſes, or 

ſome part thereof, by all that rime can or may be found, 

whereby the ſaid rent ſo being behind, with the arrears 

thereof (if any), can or may be levied, ſatisfied, and paid, 

er wat. or Or if the ſaid Samuel Edenſee, his executors, adminiſtra- 
#04 tors, or aſſigns, ſhall at any time or times during the faid 
Xx term hereby granted, do or commit, or wittingly or will- 
5 ingly ſuffer to be done or committed, any manner of 
waſte, ſpoil, or deſtruction in or upon the ſaid premiſes, 

or any part thereof, to the value of 20 5. or above, in any 

one year of the ſaid term, and ſhall not ſufficiently repair 

and amend again or make ſatisfaction for the ſame within 

three months next after notice or warning thereof unto 

him or them to be given in that behalf, that then and 
thenceforth, for either of the caſes aforeſaid, it ſhall and 

may be lawful to and for the ſaid Thomas Edenſor, his 

heirs, executors, adminiſtrators, or aſſigns, into and upon 

all and ſingular the ſaid demiſed premiſes, with the ap- 
purtenances, to re-enter, and the lame to have again, re- 

poſſeſs, and enjoy as in his and their firſt and former 

&greement eſtate; theſe preſents, or any thing herein contained to 
© etermine the Contrary in anywiſe notwithſtanding. AnD it is hereby 
theead of agreed by and between the parties to theſe preſents, and 


73-21%, 02. they do ſeverally grant, each of them unto the other of 
dee. | them, 
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them, that in caſe a notice in writing ſhall, on or before 
the 25th day of March in the year 1797, be given by the 
ſaid Thomas Edenſor, his heirs or aſſigns, to the ſaid Samuel 
Edenſee, his executors, adminiſtrators, or aſſigns, or by the 
ſaid Samuel Edenſee, his executors, adminiſtrators, or aſ- 
ſigns, to the ſaid Thomas Edenſor, his heirs or aſſigns, for 
determining the eſtate of the ſaid Samuel Edenſee, his exe- 
cutors, adminiſtrators, or aſſigns, of or in the ſaid demiſed 
premiſes, at the end of the firſt ſeven years of the ſaid 
term, that then and in that caſe, and upon and imme- 
diately after the expiration of the firſt ſeven, years of the 
faid term or time of fourteen years, the term, eſtate, and 
intereſt of the ſaid Samuel Edenſee, his executors, admini- 
ſtrators, and aſſigns, of and in the ſaid hereby demiſed 
premiſes ſhall ceaſe and become abſolutely void ; and the 
laid Thomas Edenſor and Samuel Edenſee ſhall thenceforth 
be ſeveral'y and reſpectively diſcharged of and from any 
further or other obſervance or performance of the ſeveral 
reſpective covenants hereinbefore entered into by them 
the ſaid Thomas Edenſor and Samuel Edenſee reſpectively: 
AND it 1s hereby agreed by and between the parties to 
theſe preſents, and the ſaid Samuel Edenſee doth hereby 
grant, that it ſhall or may be lawful to and for the ſaid 
Thomas Edenſor, his heirs and Wligns, in the proper ſeaſons 
for the laſt twelve months of the term hereby agreed, 
either in the 7th or 14th year of the ſaid term of fourteen 
years, as the caſe ſhall require, to make breaches for wheat 
in or upon any of ſuch acres of the arable ground, part of 
the ſaid hereby demiſed premiſes, as ſhall be then fallow 
and out of tillage, and as ſhall not have been ſown with 
clover or eaver-graſs ſeeds in the preceding year, and 
break up and prepare the ariſhes which ſhall be in a courſe 
of tillage, and ſow ſuch ariſh ground when broken up, 
and the ground to be ſo broken up for wheat, with ſeeds, 
and hold the part or parts of the faid hereby demiſed pre- 
miſes which ſhall be ſo ſown, from the reſpective times at 
which the ſame ſhall be ſown, during the then reſidue of 


the faid term. In WIT NES, &c. 


E : 


Leſſor to be 
permitted to 
make 
breaches for 
wheat in the 
proper ſea. 
ſons in the 
twelvemon:th 
preceding 
the determi- 
nation of the 
leaſe, 
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Leaſe by five Perſons, two of whom are Truſtees of 
a Moiety of the Eſtate for one of the others, of a 
Plantation in St. Fohn, Newfoundland. Þ. 


Parties. HIS IxpzwnTvus, of three parts, made, Fc. BETWEEN 
4 M. S. of, Se. R. H. of, &c. and G. V. of, Sc. of 

i the firſt part, W. S. C. of, Sc. and E. his wife of the ſe- 

cond part, and V. B. of Ainſmore in the pariſh of Si. 

i Nicholas in the ſaid county, merchant, of the third part, 
A Confidern= WITNESSETH, that for and in conſideration of the yearly 
3h ua. rents, reſervations, covenants, and agreements hereinafter 
reſerved and contained, and for divers other good cauſes 
and conditions, they the ſaid M. S., R. H., G. V., . F. C., 
and E. his wife, according to their ſeveral and reſpective 
intereſts, Have, and each and every of them HATH grant- 
ed, demiſed, leaſed, and to farm letten, and by theſe 


* . 2 * 2 3 
P 


Hl 

br  _ Preſents bo, and each of them por grant, demile, leaſe, 
W and to farm let unto the ſaid /. B., his executors, admi- 
4 Parcel niſtrators, and aſſigns, ALL that plantation and premiſes 
. ſituate, lying, and being in Maggaty Cove within the 
1 iſland of Newfoundland, in parts beyond the ſeas, and late 


part of the lands of Fehr S. Eſq. dectaſed, lately in the 

poſſeſſion or occupation of Lawrence MW. and others, at 

an yearly rent thereof, and now in the occupation of 

the ſaid V. B., or his under- tenants, together with all 

houſes, out- houſes, edifices, buildings, wharfs, ſtages to 

the ſaid plantation and premiſes hereby demiſed, or 

intended ſo to be, or any part or parcel thereof belong- 

ing or in anywile appertaining, or there with or with any 
part thereof held, uſed, occupied, poſſeſſed, and enjoy- 

ed, or accepted, reputed, deemed, taken, or known as 

part, parcel, or member thereof, or of any part thereof, 

Habendum. TO HAVE AND TO HOLD the ſaid plantation, wharfs, ſtages, 

and all and ſingular other the premiſes hereby demiſed or 

mentioned, or intended ſo to be, and every part and 

parcel of the ſame, with their and every of their appur- 

tenances, unto the ſaid V. B., his executors, adminiſtrators, 

and aſſigns, from the 25th day of December now laſt paſt, 

for and during the full term and time of twenty-one years 

thence next enſuing and fully to be complete and ended, 

| ſubject to the powers or proviſoes hereinafter contained, 

Reddendem YIELDING AND PAYING therefore yearly and every year 

boar % during the firſt ſeven years of the ſaid term unto the ſaid 

the truſtees, R. H. and G. V., or the perſon or perſons to whom the 

] Iimme- 
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immediate remainder or remainders of the moiety of the fu the fra 
ſiid hereby demiſed premiſes held in truſt for the ſaid — doe 
M. S. ſhall from time to time belong, for the ſaid moiety of 

the ſaid premiſes, the clear annual rent of 4/7. of lawful 

money of Great Britain; AND to the ſaid V. S. C. and 2 but 
E. his wife, and the perſon or perſons to whom the im- gig, ws 
mediate reverſion or remainder of the moiety of the ſaid — — 
hereby demiſed premiſes held by the ſaid V. S. C. and wor the other 
E. his wife ſhall from time to time belong, for the ſaid laſt- wolety. 
mentioned moiety of the ſaid premiſes, the ſum of 4/7. of 

like lawful money; Axp from and immediately after the Increaſed 
determination of the firſt ſeven years of the ſaid term, and e me 
thenceforth during the reſidue of the ſame term, unto the the remain. 
faid R. H. and G. V., and the perſon or perſons to whom {© ** 
the immediate reverſion or remainder of the moiety of 
the ſaid hereby demiſed premiſes held in truſt for the 

ſaid M. S. ſhall from time to time belong, the rent or 

ſum of 10. of like lawful money; AND to the ſaid . S. C. the like to 
and E. his wife, and to the perſon or perſons to whom the * 1 
immediate reverſion or remainder of the moiety of the 

ſaid hereby demiſed premiſes held by the ſaid V. S. C. and 

E. his wife ſhall from time to time belong, for the ſaid laſt- 
mentioned moiety of the ſame, the rent or ſum of 104. 

of like lawful money; and make the payment of the ſaid 

ſeveral rents of 4/. and 4/7., and 104. and 100. a-year re- 
ſpectively, on the 24th day of December in every year 

when and as the ſame reſpectively ſhall become due, at 

the dwelling-houſe of the ſaid V. S. C. in 4. aforeſaid; 

the firſt payment of the ſaid rents of 4/. and 40. a- year 

to be made on the 24th day of December next enſuing 

the day of the date of theſe preſents, and the firſt pay- 

ment of the ſaid rents of 10/. and 100. a-year to be made 

on the 24th day of December in the year 1799. AND the Covenant 
ſaid N. B. doth by theſe preſents, for himielf, his heirs, f eat 
executors, adminiſtrators, and aſſigns, covenant, promiſe, ; 
and agree to and with the faid M. S., R. H., G. ., W.S.C., 

and E. his wife, their heirs and aſſigns, in manner following, 

dix. that he the laid V. B., his executors, adiminiitrators, 

and aſſigns, or ſome of them, ſhall and will well and truly 

pay or cauſe to be paid unto the ſaid R. H., G. V., M. . C., 

and E. his wife, their heirs and aſſigns, -or to ſuch other 

perſon or perſons as ſhall be entitled to the freehold re- 

verſion and remainder of the 1aid premiſes as aforeſaid, 

the ſaid ſeveral and reſpective rents or ſums of 40. and 4/., 
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107. and 10/., at the days and times, and in the propor. 
tions, and at the place before-mentioned and appointed 
for the payment of the ſame, without any deduction or 
torebuildthe abatement whatſoever ; AND ALSO that he the ſaid V. B., 
parts an? his executors, adminiſtrators, or aſſigns, ſhall or will at his 


burnt, and 
toimprove or their own proper coſts and charges, within two years 
_— chat from the day of the date of theſe preſents, rebuild and re- 
at the end pair the ſaid plantation, and the out- houſes, edifices, build. 
it may be of ings, wharfs, and ſtages belonging thereto, in the part or 
rhe full v2 Parts lately conſumed by fire, and put the ſame plantation 
ker amam; and premiſes in the ſame and the like or better ſtate of 
repair and condition than the ſame plantation and premiſes 
were before they were burnt down, and ſo that the ſame 
plantation and premiſes may, at the expiration or other 
ſooner determination of the ſaid term of twenty-one years, 
be of the full clear yearly value of 207., to be rated ac- 
cording to the value and rent of plantations in Newfound- 
to repair; land at this time; AND ALSO that he the ſaid V. B., 
his executors, adminiitrators, and aſſigns, ſhall and will at 
his and their own proper coſts and charges, from time to 
time, and at all times hereafter during the continuance of 
the ſaid term, well and ſufficiently repair, uphold, amend, 
maintain, and keep the ſtorehouſes, warehouſes, fiſhing- 
rooms, erections, buildings now being, and which at any 
time, and from time to time during the faid term, ſhall 
or may be upon the ſaid plantation and premiſes hereby 
demiſed or mentioned, or intended ſo to be, in, by, and 
with all and all manner of neceſſary reparations and amend- 
ments whatſoever, when and where and as often as need 
eafualties by Or Occaſion ſhall be or require, (caſualties by enemies or 
ies exccer. fire which may take down, deſtroy, injure, or burn down 
ed. the ſame premiſes, or any part thereof, always excepted 
and foreprized,) and ſo leave the ſame at the end or 
Proviſo for Other ſooner determination of the ſaid term: PROVIDED 
ew ALWAYS nevertheleſs, and it is the true intent and mean- 
ing of theſe preſents, that if it ſhall happen that the ſaid 
yearly rents or ſums of 44. and 4/., and 1o/. and 10/7., or 
any or either of them, or any part of them, any or either 
of them ſhall be behind or unpaid by the ſpace of thirty 
days next aſter the day or time whereon the ſame ought 
to be paid as aforeſaid, and the ſame ſhall, on the ex- 
piration of the ſaid thirty days, or at any time afterwards, 
be lawfully demanded, and not paid at the time of 
ſuch demand, or in caſe the covenants or agree- 


ments 
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ments hereinbefore contained ſhall not be well and truly 


performed and kept, then in either of the faid caſes it 
ſhall and may be lawful to and for the ſaid M.S., R. H., 
6. V., V. S. C., and E. his wife, their heirs and aſſigns, 
or ſuch other perſon or perſons who for the time being 
ſhall be entitled to the freehold reverſion or remainder 
of the ſaid premiſes reſpectively as aforeſaid, into and upon 
the ſaid demiſed premiſes, or into or upon any part 
thereof in the name of the whole, to re-enter, and 
the fame to have again, repoſſeſs, and enjoy as if theſe 
preſents had not been made; theſe preſents, or any thing 
hereinbefore contained to the contrary thereof in any- 
wiſe notwithſtanding. AnDd the ſaid M. ., R. H., G. M., 
for themſelves reſpectively, and the ſaid V. S. C. for 
himſelf and the ſaid E. his wife, bo, and each of them 
poTH ſeverally and reſpectively, and not Jointly, or the 
one for the other or others of them, and for their ſeveral 
and reſpective and not joint heirs, executors, and admi- 
niſtrators, covenant, promiſe, and agree to and with the 
ſaid . B., his executors, adminiſtrators, and aſſigns, that 
under and ſubje&t to the payment of the rent hereby re- 
ſerved, and performance of the covenants hereinbefore 
contained, it ſhall and may be lawful to and for the ſaid 
M. B., his executors, adminiſtrators, and aſſigns, from time 
to time, and at all times hereafter during the continuance 
of the ſaid term, peaceably and quietly to have, hold, oc- 
cupy, poſſeſs, and enjoy the ſaid plantation and premiſes 
hereby demiſed, and every part thereof, with the appur- 
tenances, without the let, ſuit, trouble, hindrance, moleſta- 
tion, interruption, or denial of them the ſaid M. S., R. H., 
G.H., and . . C., and E. his wife, their heirs or aſſigns, 
or any other perſon or perſons claiming or to claim by, 
from, under, or in truſt for him, them, or any of them in 
anywiſe : PROVIDED, LASTLY, and it is hereby declared 
and agreed by and between the ſaid parties hereto, that 
in caſe the ſaid V. B., his executors, adminiſtrators, and 
aſſigns, ſhall be minded and deſirous to quit and deliver 
up the poſſeſſion of the ſaid premiſes at the end of the 
hrit ſeven or fourteen years of the ſaid term hereby 
granted, and ſhall give to the ſaid M. S., R. H., G. W., 
. F. C., and E. his wife, their heirs or aſſigns, or leave 
at his or their uſual dwelling-houſe or place of abode, 
twelve calendar months previous notice, in writing, of 
ſuch his or their intention, that then and in ſuch caſe, and 


from and immediately after the expiration of ſuch ſeven or 
fourteen 
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fourteen years, according to ſuch previous notice, and the 
time when the ſame ſhall be given or left as aforeſaid, the 
remainder and eſtate hereby granted of or in the ſaid 
hereby demiſed Premiſes ſhall ceaſe and determine, and 
in that caſe, and from and after the determination of the 
faid term, the ſaid V. B., his executors, adminiſtrators, 
and aſſigns, ſhall be diſcharged of and from any further or 
other obſervance or performance of the covenants herein- 
before contained, and to be obſerved, performed, and 
kept by or on the part and behalf of the faid . B., his 
executors, adminiſtrators, and aſſigns. In WITXESS, Ce. 


Leaſe of a Farm in the County of Devon, for 3 Years, 


Parties. 18 InpexnTURE, made, Sc. BETWEEN Thomas Edenſor 
of, &c. (eldeſt fon and heir at law, and alſo the deviſee 

in fee named in the will of John Eden/or, late of, Sc. afore- 

ſaid, merchant, his father, deceaſed) of the one part, and 

| Edward Edenſee of, &c. in the ſaid county, yeoman, 
Confider- of the other part, WITNESSETH, that the ſaid Robert Eden- 


oo. for the ſon, in conſideration of the yearly rent hereby re- a 
ſerved, payable quarterly during the term hereby granted, th 
and of the covenants hereinafter entered into by the faid at 
Edward Edenſee, and the conditions in theſe preſents in- ei 

Demiſe. ſerted and contained, HATH demiſed, leaſed, granted, and 9 
to farm letten, and by theſe preſents porn demiſe, leaſe, 7 

Parcel, grant, and to farm let unto the ſaid Edward Edenſee, All th 
that tene ment and thoſe fields, cloſes, and parcels of land, 01 
meadow, paſture, and orchard, ſituate at within the m 

ariſh of aforeſaid, now in the poſſeſſion of the de 
ſaid Edward Edenſee, as tenant to the ſaid Thomas Eden- m 
for 3 AND ALSO all thoſe meſſuages and dwelling-houſes 48 
belonging to the ſaid Thomas Edenſor the ſon, ſituate ac 
within the village of aforeſaid; anD Asso all that ne 
lime - kiln, ſituate, lying, and being on the lower ſide of the to 
turnpike- road leading from aforeſaid towards nc 
| 3 AND Also all that quarry adjoining thereto, er 
called Lobb Quarry; all which premiſes are now in er 
the poſſeſſion of the ſaid Edward Edenſee or his under- af 
tenants; TOGETHER WITH all houſes, cdifices, buildings, te 
barns, ſtables, courts, curtilages, quarries, lime-rocks, 
ways, paths, paſſages, waters, watercourſes, eaſements, ec 


profits, commodities, and advantages whatſoever to rr 
] 
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ſaid me ſſuages, tenements, fields, cloſes, parcels of land, 
meadow, and paſture, lime-kiln, quarry, and premiſes re- 
ſpectively belonging or in anywiſe appertaining, and now 
occupied, held, or otherwiſe enjoyed by the ſaid Edward 
Edenſee as part or parcel thereof, (ExcEPTING and always 
reſerving out of this preſent demiſe unto the ſaid Thomas 
Edenſor the ſon, his heirs and aſſigns, all timber and other 
trees, and ſapplings likely to become trees, of what nature 
or kind ſoe ver, now ſtanding, growing, or being, or which 
hereafter ſhall or may grow or be in or upon the ſaid 
hereby demiſed premiſes, or any part thereof, during the 
term hereby granted, except pollards and ſuch trees as 
have been uſually topped, lopped, pared, and pruned, with 
liberty of ingreſs, egreſs, and regreſs to and for the ſaid 
Thomas Edenſor, his heirs and aſſigns, and his and their 
ſervants, labourers, and workmen, to view and ſee the de- 
fects, repairs, and management of the ſaid hereby demiſed 
premiſes, and to fell, cut down, work, and root up the ſaid 
trees and ſaplings, and to carry away the ſame with any 
manner of carriages or other conveyances, doing thereby 
no wilful waſte; and ALSO EXCEPTING unto the ſaid 
Thomas Edenſor, his heirs and aſſigns, the liberty, eaſement, 
and authority, either by himſelf or themſelves, or his or 
their ſervants, workmen, or labourers, of planting trees on 
any part of the ſaid hereby demiſed premiſes, on both or 
either of the ſides of the hedges of the ſame, and of in- 


grels, egreſs, and regreſs to and for the ſaid Thomas . 


Edenſor to fence the ſaid trees, and to view and ſee 
the defects, repairs, and management of the ſame premiſes, 
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or any part thereof,) To HAVE AND TO HOLD the ſaid N 


meſſuages, tenements, fields, cloſes, parcels of land, mea- 
dow and paſture, lime-kiln,quarry, and premiſes hereby de- 
miſed, or intended fo to be, with the appurtenances, (except 
as aforefaid,) unto the ſaid Edward Edenſee, his executors, 
adminiſtrators, and aſſigns, from the 26th diy of March 
next enſuing the date of theſe preſents, for and during and 
to the end of rhe full term or time of three years thence 
next and immediately enſuing, and to be complete and 


ended, YIELDING AND PAYING therefore yearly and R Aude 


every year unto the ſaid Thomas Edenſor, his heirs or 
aſſigns, from and after the commencement of the ſaid 
term and thenceforth during the ſame, the rent or ſum of 

J. of lawful money of Great Britain, by even and 


equal quarterly payments, at or upon the 25th day of 
| March, 
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March, the 24th day of June, the 29th day of September, 

and the 25th day of December, clear of any deductions for 

any rates, taxes, or other impoſitions; the firſt payment 

thereof to be made on the 24th day of June next enſuing 

Covenant by the commencement of the ſaid term: and the faid Edward 
wer of £4e1ſee doth by theſe preſents, for himſelf; his heirs, execu- 
rent; tors, adminiſtrators, and aſſigns, covenant, promiſe, grant, 
and agree to and with the ſaid Thomas Edenſor, his heirs 

and aſſigns, in manner following; (that is to ſay,) that he the 

ſaid Edward Edenſor ſhall or will well and truly pay or 

cauſe to be paid unto the ſaid Thomas Edenſor, his 

heirs or aſſigns, the ſaid yearly rent hereinbefore reſerved, 

on the days and times hereinbefore limited for the pay- 

ment of the ſame, according to the reſervation hereby 

made thereof, and the tenor, true intent, and meaning of 

to ſupply theſe preſents; Av that he the ſaid Edward Edenſee, his 
ſpear-niets executors, adminiſtrators, and aſſigns, ſhall and will, upon 
ing the reaſonable notice requiring the ſame to be given by the 
"3 faid Thomas Edenſor, his heirs or aſſigns, find and provide 
ſufficient ſpear-ſticks, to be uſed in laying down the thatch 

to be made in or upon the houſes, out-houſes, edifices, and 
buildings of and belonging to the ſaid hereby demiſed 
premiſes which are now thatched, when and ſo often as 

there ſhall be occaſion to thatch the ſame during the term 

not to break hereby granted; AND that he the ſaid Edward Edenſee, 
up the Fal. his executors, adminiſtrators, or aſſigns, ſhall not or will 
ground; at any time during the term hereby granted, till, or break 
up to or for tillage, all or any part of the meadow or 

paſture ground, parcel of the ſaid hereby demiſed pre- 

nor any pat Miſes; AND that he the ſaid Edward Edenſee, his execu- 
dle e tors, adminiſtrators, or aſſigns, ſhall not or will till, or 
tz once; break up to or for any tillage, any part of the arable 
ground, parcel of the ſaid hereby demiſed premiſes, more 

than once during the ſaid term hereby granted, and only 

ſuch parts of the ſame as have not been tilled within three 

nor to ſow years from the day of the date of theſe preſents; anp that 
n be the ſaid Edward Edenſee, his executors, adminiſtrators, 


roots or 

pulſe, ex- or aſſigns, ſhall not or will ſow the part or parts of the faid 
ten s hereby demiſed premiſes which he or they ſhall till, or 
grain for break up to or for tillage, during the term hereby granted, 
con; With any roots or pulſe whatſoever, except turnip-ſeed 
ner takeoff and grain for corn, at any time during the term; anp that 
ns — he the ſaid Edward Edenſee, his executors, adminiſtrators, 


ef grain and or aſſigns, ſhall not or will, as to the part of the ſaid * 
| | 
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by demiſed premiſes which he or they ſhall till, or break one of wer- 


up to or for tillage, during the faid term hereby granted, pt 
take from off any part of the ſame more than three crops which cen 
of corn or grain, and one crop of turnips, during the term * 
hereby granted; and as to that part of the ſaid hereby nor more 
demiſed premiſes which is at this time in a courſe of till- _ _ 
age, take from off the ſame more than one crop where which le In 
two crops have been taken ſince they were laſt broken up ee 
for tillage, or more than two crops where but one crop have — 
has been taken ſince they were laſt broken up for tillage; d ger 
AND that ſuch crops of corn or grain ſhall be taken in ſuc- wo where 
ceſſive years, and that one of them, where there are to 1 
be three, and that not the laſt, ſhall be of wheat, and the ; 
other two of barley or oats, or one of the one and the 
other of the other; and that he the ſaid Edward Edenſee, to dreſs the 
his executors, adminiſtrators, or aſſigns, ſhall or will, at Hd 
his or their proper colts and charges, carry or cauſe dung; 
to be carried into and upon every and each acre, and ſo in 
proportion for every leſs quantity than an acre of the ſaid 
hereby demiſed premiſes which he and they reſpectively 
ſhall till, or break up to or for tillage, during the ſaid 
term hereby granted, or in the fall of the preſent year, or 
in the ſpring of next year, for a firſt crop, and before the 
ſame ſhall be ſown, in order to the taking the firſt crop, 
ten hogſheads of good well-burnt ſtone lime, or 160 
ſeams of good black rotten dung in lieu thereof, which 
ſeams ſhall be ſuch quantity as are uſually carried in the 
country, and there lay, leave, ſpread, caſt abroad, and ma- 
rage the ſame dreſſing according to the beſt rules of good 
huſbandry ; anD that with the ſeeds of corn or grain which to fow 
ſhall be ſown by the ſaid Edward Edenſee, his executors, _ A 
adminiſtrators, or aſſigns, in order to the taking of the the lat of 
third or laſt corn or grain as are to be taken during the cops; 
term hereby granted, and alſo with ths ſeeds of corn 
or grain which ſhall be ſown by the ſaid Zdward Edenſee, 
his executors, 'adminiſtrators, or aſſigns, in order to the 
taking the laſt of ſuch crops of corn or grain as he or 
they ſhall take from or off the part or parts of the ſaid 
hereby demiſed premiſes which are now in a courſe of 
tillage, he the ſaid Edward Edenſee, his executors, admi- 
niſtrators, or aſſigns, ſhall or will ſow or cauſe to be ſown, 
in or upon that part of the ſaid hereby demiſed premiſes 
in which ſuch ſeeds of corn or grain ſhall from time to 
time be ſown, at leaſt twelve pounds of good new _—_ 

an 
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and one peck of the beſt new eaver or trefoil graſs ſeed, 
an acre,Sand ſo in proportion for every leſs quantityhan 
one acre, and bruſh, barrow in, and manage the fame ſeeds 
' and not fret according to the beſt rules of good huſbandry ; AND aro, 
wore than that he the ſaid Edward Edenſee, his executors, adminiſtra- 
ence the tors, or aſſigns, ſhall not or will, after any courſe of tillage, 
gar wi” ſtrip, pluck, or fret the graſs which ſhall ariſe or be pro- 
therefrow, duced by or from ſuch graſs ſeeds, or mow the ſame more 
than once after the ſeeds from which the graſs ſhall ariſe 
ſhall have been ſown, and then only in the next year after 
or tuffer it the ſeeds ſhall have been ſown; and that he the faid 
too clole; Edward Edenſee, his executors, adminiſtrators, or aſſigns, 
; _- ſhall not or will ſuffer the graſs ariſing from ſuch graf 
or mow the ſeeds to be injured by being eaten too cloſe ; anD that he 
graſs of the the ſaid Edward Edenſee, his executors, adminiſtrators, or 


ſture- 
ground aſſigns, ſhall not mow the graſs of the paſture ground at 
without . . : . 
lefſor's con- any time during the term, without the conſent of the ſaid 
Rats Thomas Edenſor the ſon, his heirs or aſſigns, thereunto in 
writing under his or their hand or hands firſt had and ob- 

orcut the tained; AND that he the ſaid Edward Edenſee, his exe- 
| Gplings; cutors, adminiſtrators, or aſſigns, ſhall not or will cut, 
hew, fell, take down, or root up, or cauſe, procure, or 
wittingly or willingly permit or ſuffer to be cut, hewn, 

felled, taken down, or rooted up, any of the trees and ſap- 

lings now being, or which at any time, and from time to 

time hereafter during the term hereby granted, ſhall ſtand, 

grow, or be planted in or upon the ſaid hereby demiſed 
premiſes, or any part thereof ; nor top, lop, poll, pare, 

or prune any trees of oak, aſh, elm, or other wood, but 

ſuch as have been reſpectively and uſually topped, lopped, 

polled, pared, and pruned, and thoſe but once during the 

ſaid term, and then only in the firſt or ſecond year of the 

term hereby granted, and in ſeaſonable times of the 

or cut the year for the doing thereof; Ax p that he the ſaid Edward 
9 Edenſee, his executors, adminiſtrators, or aſſigns, ſhall not 
than once Or will cut the wood of the hedges of the ſaid hereby de- 
quring nd miſed premiſes in any one part of the ſame hedges, or the 
that notin furze or underwood now growing, or which at any time 
— and from time to time hereafter ſhall grow or be in the 
where it bas ſame premiſes, more than once during the term hereby 
within bs granted, and none in the laſt year thereof, or in any part 
ves; or place from which any wood, furze, or growth ſhall have 
tonew-=> been cut within the ſix preceding years; AND that he the 


begen ect ſaid Edward Edenſee, his executors, * - 
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aſſigns, ſhall or will make anew all and ſingular the during the 
hedges of and 2 to the hereby demiſed pre- 
miſes, or put parts of the ſame reſpectively as ſhall re- 
quire to be ncw- made, once before the end of the term 
hereby granted; and that upon and after new- making or len the 
cutting each reſpective hedge of the ſaid hereby demiſed ö 
premiſes, or any part thereof, there ſhall be left to remain mot proper 
on either ſide of the ſame hedges, or ſuch parts thereof as d lege, 
ſhall be ſo cut, the wood which ſhall be moſt proper for wiilay 
ſteepers ; that he the ſaid Edward Edenſee, his executors, (umm 
adminiſtrators, or aſſigns, ſhall or will well and ſufficiently po; 
lay down ſuch wood for ſteepers, and dike, caſt, load, 
bank up, fence, and manage the ſame hedges and every of 
them, or ſuch parts thereof as aforeſaid on either fide, ac- 
cording to the beſt rules of good huſbandry ; Ax p that he not to ſuffer 
the ſaid Edward Edenſee, his executors, adminiſtrators, or — of 
aſſigns, ſhall not or will ſuffer the orchards of and belong- injured by 
ing to the ſaid hereby demiſed premiſes to be depaſtured *** 
with any cattle which may hurt or prejudice the trees 
therein; AND that in lieu and ſtead of every apple - tree and to plant 
that during the term hereby granted ſhall be in the faid „e 
orchard or orchards, and which ſhall happen to die or be rom of 
blown down or decayed, he the ſaid Edward Edenſee, his tundun 
executors, adminiſtrators, or aſſigns, ſhall or will provide bappen to 
and plant a kindly and flouriſhing young apple-tree, likely 2 
for growth, and of the value of two ſhillings at the leaſt, 
and fence in, ſecure, preſerve, and engraft the trees to be 
ſo planted, and every of them, in a huſband-like manner; 
AND that he the ſaid Edward Edenſee, his executors, ad- not to carry 
miniſtrators, or aſſigns, ſhall not or will, at any time du- * — 
ring the term hereby granted, nor after the expiration 
thereof, without the conſent of the ſaid Thomas Edenſor, 
his heirs or aſſigns, thereunto in writing under his 
or their hand or ſeveral hands firſt had and obtained, 
carry, or cauſe, permit, or ſuffer to be carried from off the 
ſaid hereby demiſed premiſes, or any part thereof, any 
corn in ſtraw, ſtraw, muck, dung, compoſt, ſoil, and ma- 
nure which ſhall ariſe, grow, or be made thereon ; but but to ſpend 
ſhall or will uſe, conſume, and ſpend the ſame muck, dung, 2 
aſhes, compoſt, ſoil, or manure, from time to time, on ſuch 22 
part of the ſaid hereby demiſed premiſes as ſhall moſt 
reaſonably require the application of the ſame for dreſſing, 
or leave the ſame, and alſo ſuch corn in ſtraw and ſtraw, 
on the ſaid hereby demiſed premiſes, in heaps, and not 
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ſcattered, for the benefit of the ſaid Thomas Edenſor, 
his heirs or aſſigns: av D that he the ſaid Edward 
Edenſee, his executors, adminiſtrators, or aſſigns, ſhall not 
or will carry out any foreyards from the higher part of any 
hilly field, parcel of the ſaid hereby demiſed premiſes, or 
at any time during the term hereby granted do or com- 
mit, or ſuffer to be done or committed on the ſaid hereby 
demiſed premiſes, any manner of waſte, ſpoil, deſtruction, 
and ill-huſbandry whatſoever: Ax D that he the ſaid Ed. 
ward Edenſee, his executors, adminiſtrators, or aſſigns, ſhall 
not or will ſell or carry off, or permit or ſuffer to be ſold 
or carried off from the ſaid demiſed premiſes, any lime- 
ſtone before the ſame ſhall be burnt to lime, other than 
and except ſuch ſtone of lime-rock as ſhall be raiſed from 
the ſaid quarry called Lob Quarry, from which the ſaid 
Edward Edenſee, his executors, adminiſtrators, or aſligns, 
may take, ſell, and carry away any quantity of ſtone that 
he or they reſpectively ſhall think proper; anp that. he 
the faid Edward Ederſee, his executors, adminiſtrators, and 
aſſigns, ſhall and will take all pariſh apprentices, do all 
pariſh offices, and pay and diſcharge all and ſingular the 
rates, taxes, charges, burdens, compoſitions to the high- 
ways, and impoſitions whatſoever, parochial and parlia- 
mentary, incluſive of the land-tax, which at any time, and 
from time to time during the term hereby granted, are or 
ſhall be taken, done, paid, diſcharged, or performed for 
or in reſpe& of the ſaid hereby demiſed premiſes, and 
when and as the ſame reſpectively ſhall be to be taken, 
paid, done, diſcharged, and performed; and glaze and lead 
the windows; and, having rough timber provided by the 
ſaid Thomas Edenſor, his heirs or aſſigns, repair the gates, 
bars, poſts, and ttiles of and belonging to the ſaid hereby 
demiſed premiſes ; and find and provide for the ſame win- 
dows new glaſs and lead when and as often as occaſion 
ſhall require; Av p that he the ſaid Edward Edenſee, his 
executors and adminiſtrators, ſhall and will cleanſe and 
ſcour the ditches and gutters of and belonging to the 


| meadow and water-let grounds, parcel of the ſaid hereby 
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demiſed premiſes, at leaſt once in each year of the term 
hereby granted: Ax p that it ſhall and may be lawful to 
and for the ſaid Thomas Edenſer, his heirs or aſſigns, 
or any perſon or perſons having the reverſion of the ſaid 
hereby demiſed premiſes, and his and their tenants, ſaleſ- 


men, and workmen, in the proper ſcaſons of the 2 
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of the ſaid term to enter into or upon any of ſuch acres 
of the arable ground of the ſaid hereby demiſed premiſes 
as ſhall be then fallow or out of tillage, and not have 
been ſown with clover or clover graſs ſeeds in the pre- 
ceding year, and to break up and prepare the ariſhes 
which ſhall be in a courſe of tillage, and ſow the ſame 
and the ground to be fo broken up with ſeeds, and hold 
the part or ſeveral parts of the ſaid hereby demiſed pre- 
miſes which ſhall be ſo ſown, from the time or ſeveral re- 
ſpective times at which the ſame ſhall be ſown, during 
the then reſidue of the ſaid term, without making any 
recompence or ſatisfaction for the ſame: PRO VID ED Ar- 
ways, and it is hereby granted, that if it ſhall ſo happen 
that the yearly rent hereby reſerved ſhall be 1n arrear and 
unpaid, in part or in all, by the ſpace of twenty-eight 
days next over or after any or either of the ſaid days or 
times whereon the ſame ought and 1s hereinbefore limit- 
ed to be paid, and the ſame ſhall be lawfully demanded 
on the expiration of the ſaid twenty-eight days, or at 
any time afterwards, and ſhall not be paid at the time 
of ſuch demand, and at the time of ſuch demand made 
no diſtreſs or diſtreſſes may be lawfully had and peaceably 
tiken on the ſaid hereby demiſed premiſes, whereby or 
wherewith the rent fo being in arrear, and all other the 
arrears thereof, (if any ſuch there be,) and the coſts, 
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ſame, may be raiſed and fully fatisfied ; or if the ſaid Ed- 
ward Edenſee, his executors, adminiſtrators, or aſſigns, 
thail at any. time during the term hereby granted do or 
commit, or ſuffer to be done or committed on the ſaid 
hereby demiſed premiſes, or any part thereof, any manner 
of waſte, ſpoil, or deſtruction whatſoever ; or if breach 
or default ſhall be made by the ſaid Edward Edenſee, his 
executors, adminiſtrators, or aſſigns, any or either ohthem, 
in the performance of the whole; or any part of any tlauſe 
of any or either of the covenants, ſtipulations, or agree- 
ments hereinbefore contained to be performed by or 
on the part and behalf of the ' ſaid Edward Edenſee, 
his executors, adminiſtrators, and aſſigns, then it ſhall 
or may be lawful to and for the ſaid Thomas Edenſor, his 
heirs or aſſigns, into and upon all and fingular the faid 
hereby demiſed premiſes, or into and upon any part 
or parts thereof in the name of the whole, to re- 
enter, and all pad ſingular the ſaid hereby demiſed pre- 
| U miſes, 
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miſes, and every part thereof, to have, retain, repoſſeſß, 
and enjoy, as if theſe preſents had never been made or 
executed ; theſe preſents, or any. thing herein contained to 
the contrary thereof in anywiſe notwithſtanding. Axp 
the ſaid Thomas Edenſor doth hereby for himſelf, his heirs, 
executors, adminiſtrators, and aſſigns, covenant, promiſe, 
grant, and agree, to and with the ſaid Edward Edenſor, his 
executors, adminiſtrators, and aſſigns, in manner follow. 
ing; (that is to ſay,) that he the ſaid Thomas Edenſor, his 
heirs or aſſigns, ſhall or will, from time to time during 
the term hereby granted, repair and keep in tenantable 
repair the dwelling-houſe and other the edifices and build. 
ings, parcel of the ſaid hereby demiſed premiſes, or be- 
longing thereto, with all needful and neceſſary reparations 
and amendments whatſoever, (other than and except lead 
and glaſs for the windows, and ſpar-ſticks for the thatch,) 
when and as often as need or occaſion ſhall require the 
ſame from time to time during the term hereby granted, 
when thereunto requeſted by the ſaid Edward Edenſee, his 
executors, adminiſtrators, or aſſigns; and find and pro- 
vide for the faid Edward Edenſee, his executors, &c. ſuffi 
cient rough or unwrought timber for the repair of the 
gates, bars, poſts, and ſtiles of the ſaid hereby demiſed 
premiſes, when the ſame ſhall be in want of repair; and 
find. and provide for the ſaid hereby demifed premiſes new 
gates, bars, poſts, and ſtiles, when the old ones ſhall 
be decayed and not worth repairing : AND LASTLY, that 
ſubject to the conditions hereinbefore expreſſed, the fail 
Edward Edenſee, his executors, adminiſtrators, and aſſigns, 
ſhall or may enter into and upon the ſaid hereby demiſed 
premiſes, and have, hold, uſe, occupy, poſſeſs, and enjoy 
the ſame during the term or time of three years hereby 
granted therein, without any let, ſuit, trouble, moleſta- 
tion, eviction, ejection, expulſion, interruption, hindrance, 
or denial of, from, or by the ſaid Thomas Edenſor, his 
heirs and aſſigns, or any other perſon or perſons whom- 
ſoever lawfully or equitably claiming or to claim the ſame 
premiſes, or any part thereof, by, from, or under him 
or them: anD the ſaid Thomas Edenſor doth hereby 
for himſelf, his heirs and aſſigns, grant unto the ſaid El- 
ward Edenjee, his executors, adminiſtrators, and aſũgns, 
that he and they ſhall or may lawfully take all and fingul: 
the apple - trees being or to be on the ſaid hereby demiſed 


premiles, which ſhall happen to die, be blown down, d. 
become 
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become decayed, and in the lieu or ſtead of which a young 
apple-tree ſhall be planted, according to the covenant of 
the ſaid Edward Edenſe2 hereinbefore contained in that 
behalf, In wiTNEss, &c. 


Leaſe of Coal Works for 21 Years. 


THI15 IndenTUuRE, made, Sc. BETWEEN the Right 

Honourable George Edward Henry Arthur Earl of 
Powis, of the one part, and William Edenſee of, Sc. coal- 
miner, of the other part, w1TNESSETH, that the ſaid Earl 
of Pois, for and in conſideration of the rent, duties, pay- 
ments, covenants, and agreements hereinafter reſerved and 
contained on the part of the ſaid William Edenſee, his 
executors, adminiſtrators, and aſſigns, to be paid, done, 
obſcrved, and performed, nr demiſed, leaſed, and to 
farm letten, and by theſe preſents poTH demiſe, leaſe, 
grant, and to farm let and ſet unto the faid Milliam Edenſee, 
his executors, adminiſtrators, and aſſigns, ALL and every 
the mines, veins, pits, groves, beds, and holes of coal, of 
all kinds, nature, and quality, which now are, can, ſhall, 
or may be opened, found out, or diſcovered by any ways 
or means whatſoever in, upon, or underneath all that 
tract of waſte land commonly called or known by the 
name of Coed yt Alt, and all thoſe two farms or tene- 
ments reſpectively called or known by the names of the 
Flannegs and Cove Bed, with all that yard lately called 
Simmond's-yard, now thrown open and annexed unto a cloſe 
called Cove Flan droos yr Ty, parcel of the Flannegs farm 
aforeſaid, which farms and yard are now in the tenure 
or occupation of Margeret Cocker widow, or of Edward 
Rogers as her undertenant, and together with the faid 
tract of waſte land are in the townſhips of Dudale/ton 
and Wigginton, or one of them, in the pariſh of Elliſinore, 
and within and parcel of the manor of Trayan in the 
county of Salop; AND Aso full and free liberty, licence, 


and authority to and for the ſaid Millium Edenſee, his ex- 


ecutors, adminiſtrators, and aſſigns, to open, dig, ſearch 
for, work, win, ggin, raiſe, and get up all ſorts of coal 
in and from the ſald lands, or any part or parcel thereof, 
and to dig, ſink, drive, run, and make any pits, ſhafts, 
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levels, ſoughs, trenches, and watercourſes, in and about 
the ſaid mines or works; and alſo to erect, build, and ſet 
up in ml upon the ſaid lands, or any part thereof, any 
bingſteads, ſtorehouſes, ſmithies, forges, mills, engines, 
hovels, and other buildings or machines for the better and 
more effectual working of the ſaid mines, and getting up in 
and upon Coed yt Alt waſte aforeſaid ſuch buildings as 
ſhall be neceflary for the accommodation of the colliers 
who ſhall from time to time be employed in and about 
the faid mines, and for that purpoſe to raiſe, take, con- 
vert, and uſe ſtone and clay in and upon the faid waſte 
(except from the rock of Coed yt Alt aforeſaid); Av 
LIKEWISE full and free ingreſs, egreſs, and regreſs to and 
for the laid William Edenſee, his executors, adminiſtrators, 
and aſſigns, his and their agents, workmen, labourers, 
ſervants, cuſtomers, and dealers in and upon the ſaid 
farms, yard, and waſte, with horles, carts, and other car- 
riages to and for the getting, taking, and carrying away 
the ſaid coal, making fuch reaſonable ſatisfaction as here- 
inafter rmentioned to the tenants or occupiers for the time 
being of the ſaid farms and yard for ſuch treſpaſs or other 
damage as ſhall be cqmmitted or occaſioned thereon, in 
conſequence of the liberties and premiſes hereby granted, 
TO HAVE, HOLD, uſe, exerciſe, and enjoy the ſaid mines, 
veins, pits, groves, beds, and holes of coal, privileges, liber- 
ties, and powers, and all and ſingular other the premiſes 
hereby reſpectivcly granted and demiſed, or intended fo to 
be, with their and every of their appurtenances, unto the 
faid William Edenſee, his executors, adminiſtrators, and 
aſſigns, from the day Next before the day of the date 
hereof, for and during and unto the full end and term of 
ewenty-one years then next following, and fully to be 
complete and ended; aND TO HAVE AND TO HOLD all 
and every the coal that ſhall be found, gotten, and raiſed 
within the term aforeſaid, in all or any part of the ſaid 
lands, unto the ſaid William Edenſee, his executors, ad- 
miniſtrators, and aſſigns, to his and their own proper ule 
and uſes, as his and their own proper goods and chattels, for 
ever YIELDING AND PAY unto the ſaid Earl of Pois, 
his heirs and aſſigns, for every ton or ſtack of coals that 
ſhall be found, gotten, and raiſed as aforeſaid, the rent, 
royalty, or ſum of eight pence of lawful money of Great 
Britain, the ſaid ton or ſtack to be calculated and aſcer- 
tained by meaſurt on the bank, and to contain one ſquare 
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yard in length and breadth, and one yard and three quar- 
ters in height; and the ſaid rent, royalty, or ſum to be paid 
quarterly at or upon the four uſual days of payment in the 
year, (that is to lay) the feaſt of the Nativity of St. Jobn the 
Baptiſt, St. Michael the Archangel, the Birth of our Lord 
Chriſt, and the Annunciation of the Bleſſed Virgin Mary, 
during the ſaid term hereby granted; the firſt payment to be 
made on Midſummer-day : aNnD the ſaid William Edenſee, for 
himſelf, his heirs, executors, and adminiſtrators, and every 
of them, doth hereby covenant, promiſe, grant, and agree, 
to and with the ſaid Earl of Powts, his heirs and aſſigns, in 
manner following, viz. that he the ſaid William Adenſee, 
his executors, adminiſtrators, and aſſigns, ſhall and will 
well and truly pay or cauſe to be paid unto the ſaid Earl, 
his heirs and aſſigns, the faid rent or royalty of eight pence 
a ton or ſtack for all the coal that ſhall be gotten as afore-- 
ſaid, at the time and in the manner and proportion herein- 
before mentioned, according to the true intent and mean- 
ing hereof; AN p for the better aſcertaining the amount 
thereof, ſhall and will keep or cauſe to be kept perfect, 
juſt, and true books of account of all coal which ſhall be 
raiſed in the ſaid works, wherein he or they ſhall from 
day to day ſet down or cauſe to be ſet down and entered 
the daily quantity thereof; Ax every of the four fealt 
days aforeſaid in each year of the ſaid term hereby grant- 
ed, make out and deliver unto the ſaid Earl, his heirs 
and aſſigns, or his or their agent for the time being, a 
proper abſtract of the ſaid books of account for the then 
lait preceding three months, and by himſelf or them- 
ſelves, or his or their agent for the time being, verify the 
lame upon oath, if required; Ax D Also permit and ſuffer 
the ſaid Farl, his heirs or aſſigns, or his or*their agent for 
the time being, at all ſealonable times to inſpect the faid 
books of accounts, and take copies thereof, or extracts 
therefrom; AND aLso ſhall and will from time to time, 
upon demand, pay the ſeveral tenants or occupiers for 
the time being of the ſaid farm and yards ſuch ſatisfac- 
tion for the treſpaſs or damage that thall be committed 
or done on their reſpective lands by working the mines 
atorclaid, or carrying the produce thereof away, or any 
materials to and from the ſaid premiſes, as two indifferenc 
perſons, whereof the one to be nominated by the ſaid 
Earl, his heirs or aſſigns, and the other by the ſaid Milliam 
Edenſee, his executors, adminiſtrators, or aſſigns, hall 
think reaſonable; Ax Db LIKEWISE that he the faid William 
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Edenſee, his executors, adminiſtrators, and aſſigns, ſhall 
and will from time to time, and at all times hereafter 
during the ſaid term hereby granted, work and make 
trials for coal in, through, and underneath the faid lands, 
according to the beſt and moſt improved methods of car- 
rying on collieries, and the uſual courſe of proceeding in 
and continuing ſuch works with effect, and according to 
the true intent and meaning of theſe prefents ; Ax get 
and raiſe all the coal of every kind which ſhall be found 
in the ſaid mines or pits fully and clearly before him and 
them, ſo as none be left remaining therein; AND not 
neglect or omit the effectual working of the ſaid mines 
for the ſpace of fix weeks in any one year, except only 
ſo far as he or they ſhall be hindered by tome inevitable 
accident ; but from and after the 2gth day of September 
next .enſuing_ the date hereof ſhall and will conſtantly 
Keep and employ, i in the digging, ſearching for, and get- 
ting ſuch coal, five able labouring colliers at the leaſt, from 
Michaelmas to Lady- day in every year, and ten able labour- 
ing colliers at the lealt, from Lady-day to Michaelmas in 
every year; AND FURTHER, that he the ſaid Willian 
Edenſee, his e: ccutors, adminiſtrators, or aſſigns, ſhall and 
will with all convenient ſpeed make and drive a good and 
effectual level of three feet in breadth and five feet in 
heighth at the leaſt from the river Dee, through the Boat- 
Feld, the Wood, the Bryer-fyze, Cae Gwenydd, Cae Newydd, 
Cae Connal, and Coe Firm, parcel of the aforeſaid farm 
called the Flauncgs, and the fame level well and effectually 
prop and ſecure, ſo as the ſaid mines may be drained, 
and the coals therein be gotten; Ax D ſhall and will from 
time to time well and effectually prop and ſecure all and 
every the pits and ſhafts which he or they ſhall ſink, dig, 
or work in or upon the ſaid lands, or any part thereof, ſo 
that man and beaſt be free from danger thereby; Aub 
when and as all and every of the ſame pits and ſhafts be- 
come uleleſs, or not worth working in, ſhall and will im- 
mediately make or fill the ſame, ſo as they and every of 
\ them be made ſecure and free from danger; AND MORE- 
OVER, tha: he the ſaid J/illiam Edenſee, his executors, ad- 
miniſtrators, and aſſigns, ſhall and will at his and their own 
proper colts and charges well and ſufficiently repair, main- 
tain, and keep all and every the houſes, ſtorehouſes, bing- 
ſteads, ſinithies, forggs, mills, engines, hovels, and other 
buildings and machines, pits, ſhatts, levels, ſoughs, trenches, 


and watercouries, which are, or in conſequence of the liber- 
ties 
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OF LEASES. 
ties hereby granted ſhall be built, erected, dug, ſunk, 


drove, made in, upon, or underneath the ſaid farms, yard, 
or waſte, or any part thereof, for the working of the ſaid 
coal mines and carrying on the ſaid works, or the accom- 
modation of labourers employed therein, in good and ſub- 
ſtantial order, condition, and repair, in all things, from 
time to time, and at all times during the term hereby 
granted, if the fame ſhall ſo long continue uſeful, having 
towards the building and repairing the roofs and doors of 
ſuch houſes and buildings, for the accommodation of 
colliers, and for making air- pipes for the ſaid works not 
exceeding ſixty yards in length, ſufficient rough timber pro- 
vided and delivered by the ſaid Earl, his heirs or aſſigns; 
AND at the end or ſooner determination of the faid term, 
all and ſingular the ſame premiſes, with all timber and 
other materials remaining in the uſeful pits, levels, or 
ſhafts, ſhall and will leave and yield up unto and for the 
uſe and benefit of the ſaid Earl of Powts, his heirs and 
aſſigns, being allowed by him or them ſuch price or value 
of and for the engines, machines, and laſt-mentioned tim- 
ber as ſhall be ſettled and adjudged by two indifferent 
perſons, whereof the one to be nominated by the ſaid 
Earl, his heirs or aſſigns, and the other by the ſaid //7/ham 
Edenſee, his executors, adminiſtrators, or aſſigns; axd 
FURTHERMORE, that he the ſaid Milliam Edenſee, his ex- 
ecutors, adminiſtrators, and aſſigns, ſhall and will at all 
times when the ſaid mines ſhall be in work, convey or 
cauſe to be conveyed down gratis, from the ſurface into 
and through the ſaid mines, by, in, or upon the engines 
or machines by which he or they, or his or their agents, 
workmen, labourers, or ſervants, ſhall uſually be conveyed 
down, ſuch perſon or perſons as the ſaid Earl of Pois, his 
heirs, or his or their agent for the time being, ſhall at any 
time or times name and appoint for the purpoſe; Ax 
permit and ſuffer the ſaid perſon or perſons to ſurvey and 
inſpect the ſaid mines and works, and to ſee whether the 
ſame are kept in good and ſubſtantial order, condition, 
and repair, and are worked, managed, and carried on in 
a fair and workman-like manner, according to the true 
intent or meaning of theſe preſents, or not; Ax p after 
ſuch ſurvey and inſpection ſhall and will reconvey ſuch 
perſon and perſons by and in manner aforeſaid from and 
out of the ſaid mines and works: Axp the ſaid Earl of 
Powis born for himſelf, his heirs, executors, and admi- 


niſtrators, hereby covenant, -promile, and agree, to and 
U4 with 
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with the ſaid William Edenſee, his executors, adminiſtrators, 

and aſſigns, that he the ſaid //i/liam Edenſee, his executors, 
adminiſtrators, and aſſigns, paying the ſaid rent or royalty 

hereby reſerved, and obſerving and performing the cove- 

nants and agreements herein contained, ſhall and may 
peaceably have, hold, occupy, and enjoy the ſaid demiſed 
premiſes, and every part thereof, and all and ſingular the 
liberties and privileges hereby granted, according to the 

true intent and meaning of theſe preſents, without the law- 

ful let, ſuit, eviction, moleſtation, or denial of the ſaid 

Earl, his heirs or aſſigns, or of any perſon or perſons law- 

fully or equitably claiming or to claim from, by, under, 

or in truſt for him, them, or any of them: PROVJDED 
ALWAYS, and it is hereby covenanted, agreed, and declared 

by and between the ſaid parties hereto, and theſe preſents 

are upon this expreſs condition, that in caſe the ſaid rent 

or royalty hereby reſerved ſhall happen to pe behind and 

unpaid, in part or id all, for the ſpace of twenty days next 

after cither of the {aid feaſt days hereinbefore appointed for 
payment thereof, and the ſame ſhall be demanded on the 
expiration of thoſe twenty days, or at any time afterwards, 

and ſhall not be paid at the time of ſuch demand, or if the 

5 ſaid William Edenſee, his executors, adminiſt rarofE, or aſſigns, 
mall fail or omit to keep ſuch books of account, and to 
verify the ſame upon oath when required as aforeſaid, or to 
deliver ſuch abſtracts thereof when and as aforeſaid, or to 
permit and ſuffer ſuch copies or extracts of the ſaid book to 
be taken as aforeſaid, or do or ſhall refuſe or neglect to 
make and pay unto the ſeveral tenants or occupiers for the 
time being of the ſaid lands, ſuch ſatisfaction for treſpals 
or damages as aforeſaid, or if he or they do or ſhall 
neglect or omit to work and make ſuch trials for coals as 
aforeſaid, or to raiſe all the coal which ſhall be found in 
the ſaid works fairly before him and them as hereinbefore 
mentioned, or to keep in conſtant employ, in the ſaid 
works, ſuch number of labouring colliers as aforefaid, or 
do not, or ſhall not in manner aforeſaid make and drive 
ſuch level! and prop, and ſecure the ſame, and alſo the 
uſcful pits and ſhafts, and fill up thoſe that ſhall become 
uſeleſs or not worth working in as aforeſaid, and alſo put, 
keep, and maintain in good and ſubſtantial order, con- 
dition, and repair, all the houſes, ſtorehouſes, bingſteads, 
ſmithics, forges, mills, engines, hovels, and other build- 
ings and machines, pits, ſhafts, levels, ſoughs, and trenches 
which are or ſhall be built, erected, ſet up, dug, ſunk, 
? drove, 
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OF LEASES. 


drove, or made in or upon the ſaid farm, yard, or waſte, or 
any part thereof, as aforeſaid, except ſuch only as are or 
ſhall become uſeleſs; or if the ſaid Villiam Edenſee, his 
executors, adminiſtrators, pr aſſigns, ſhall refuſe or neglect 
to convey down and efonvey up, into, through, and 
out of the ſaid mines and works in manner aforeſaid, ſuch 
perſon or perſons as ſhall from time to time be appointed 
to ſurvey and inſpect the fame as aforeſaid, or ſhall hinder 
or mole(t ſuch perſon or perſons in the making ſuch ſurvey 
or inſpection, or do or ſhall negle& or omit the effectual 
working of the ſaid mines for ſix weeks in any one year, 
except lo far as he or they ſhall be hindered by ſome inevi- 
table accident as aforeſaid ; or do or ſhall aſſign, ſer, or 
let the ſaid demiſed premiſes, or any part thereof, to any 
perſon or perſons whomſoever without the conſent and 
licence of the ſaid Earl, his heirs or aſſigns, firſt obtained 
and had in writing under his or their hand or hands, or 
the hand of his or their agent for the time being, and 
that only for ſuch time and in ſuch manner as ſhall in 
ſuch licence be expreſſed; THAT THEN and thenceforth, 
for all, any, or either of the ſaid cauſes, it ſhall and may 
be lawful to and for the ſaid Earl of Exeter, his heirs or 
aſſigns, into all and ſingular the ſaid demiſed premiſes, or 
into any part thereof in the name of the whole, to re- 
enter, and the ſame to have again, repoſſeſs, and enjoy, 
as in his and their firſt and former eſtate, without any re- 
lief to be had either at law or in equity by the ſaid Wil- 
liam Edenſee, his executors, adminiſtrators, or aſſigns; any 
thing herein contained to the contrary notwithſtanding : 
PROVIDED ALSO, and the faid parties hereto hereby re- 
ſpectively further covenant, agree, and declare unto and 
with each other, that if it ſhall happen that the ſaid de- 
miſed premiſes, or ſuch new mines and works as ſhall be 
diſcovered and worked by virtue of theſe preſents, ſhall not 
yearly, and every year during the laſt twenty years of the 
ſaid term hereby granted, produce coal after the rate of 
thirty tons a week, one week with another, to be aſcer- 


tained by meaſure in the manner hereinbefore expreſſed, 


for the aforeſaid rent or royalty, that then and in ſuch 
caſe the ſaid William Edenſee, his executors, adminiſtrators, 
or aſſigns, ſhall and will on every of the ſaid feaſt days of 
Midſummer, Michaelmas, Chriſtmas, and Lady-day, during 
that part of the ſaid twenty- years wherein the ſame mines, 


works, and premiſes ſhall not produce as hereinbefore 
ſpecified, 
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Parties. 


Conſider- 
25 on. 


PRECEDENTS 


ſpecified, well and truly pay or cauſe to be paid unto the 
ſaid Earl, his heirs or aſſigns, the rent or ſum of 25/. of 
lawful money of @reat Britain, in lieu and ſtead of the 
payment herembefore reſerved, elſe ſhall and will give 
notice in writing unto the faid Earl, his heirs or aſſigns, 
that they will ſurrender or yield up this preſent leaſe, and 
the premiſes hereby demiſed, at the end of twelve calendar 
months next after ſuch notice; Ax p ſhall and will accord- 
ingly ſurrender and deliver up the ſame to be cancelled 
and made void; and alſo leave and yield up all ſuch houſes, 
ſtore-houſes, bingſteads, ſmithies, forges, mills, and other 
erections and buildings which ſhall be erected and built 
by virtue of theſe preſents, and remain ſtanding one 
year next before the time of ſuch notice given, together 
with all uſeful pits, ſhafts, levels, ſoughs, trenches, and 
other works therein or belonging thereunto, in good and 
ſubſtantial order, condition, and repair, according to the 
covenant hereinbefore contained; Ax p then and in ſuch 
caſe, the ſaid William Edenſee, his executors, admini- 
ſtrators, and aſſigns, having fully obſerved and performed 
all and every the covenants and agreements herein con- 
tained, on his and their part to be obſerved and perform- 
ed, theſe preſents, and every clauſe, article, and thing 
herein contained, and the term and eſtate hereby granted, 
ſhall, at and from, and after the end of ſuch twelve 
calendar months next following ſuch notice, ceaſe, deter- 
mine, arid be utterly void to all intents and purpoles 
whatſoever ; any thing herein contained to the contrary 
notwithſtanding. In wiTNess, Sc. 


Leaſe of a Farm in Shrop/hire for 21 Years, com- 
mencing as to different Parts at different Periods, 
and ſubject to pecuniary and other Rents, 


THIS InpenTuRE, made, Fc. BETWEEN the Right 

Honourable George Edward Henry Arthur Earl of 
Peowis, of the one part, and Jobn Edenſee of, Sc. farmer, of 
the other part, WITNESSETH, that the 1aid Earl of Potvis, for 
and 1n conſideration of the rents, duties, ſervices, cove- 


nants, and agreements hereinafter reſerved and contained on 
the 


OF LEASES. 


the part of the ſaid John Edenſee to be paid, done, obſerved, 
and performed, Nen demiſed, leaſed, ſet, and to farm 
ſet, and by theſe preſents boru demiſe, leaſe, ſet, and to 
farm let unto the ſaid Fohn Edenſee, ALL that meſſuage, 
tenement, and farm commonly called or known by the 
name of Timberth Farm, ſituate, lying, and being in the 
townſhip of Timberth and pariſh of Chirbury in the county 
of Salop, and within and parcel of the manor of Chirbury 
in the ſaid county of Salop, and lately in the tenure of 

II. and now or late of the ſaid John Edenſee ; TOGETHER 
with all and ſingular the rights, members, and appurte- 
nances to the ſaid premiſes, or any part thereof, belong- 
ing or appertaining (EXCEPTING and always reſerved out 
of this demiſe unto the ſaid Earl of Potis, his heirs and 
aſſigns, all woods, underwoods, timber, and other trees 
and ſaplings, of what kind or nature foever, now growing 
or being, or which ſhall hereafter grow or be in or upon 
the ſaid demiſed premiſes, or any part thereof; anp all 
mines, veins, and beds of coal, lead, copper, or other 
metals or minerals, and all quarries of lime or other ſtone 
now being, or which ſhall hereafter be found or diſcover- 
ed in or upon the ſaid demiſed premiſes, or any part 
thereof, with full liberty and power to and for the ſaid 
Earl of Potis, his heirs and aſſigns, and his and their 
agents, ſervants, workmen, chapmen, and dealers, and 
every other perſon that ſhall be authoriſed for that 
purpoſe, at any time or times hereafter to enter into or 
upon the ſaid demiſed premiſes, or any part thereof, 
and there to fell, work up, cofd, ſtack, burn, coal, or 
otherwiſe convert the ſaid wood and underwood, trees, 
and faplings, or any part thereof, and alſo to dig, delve, 
ſcarch for, get up, dreſs, and make merchantable the ſaid 
coal, ſtones, metals, and minerals, or any part thereof; 
AND the ſaid excepted premiſes, or any part thereof, to 
take and carry away with all or any fort or manner of 
carriages; and for the ſeveral and reſpective purpoſes 
aforeſaid to make and erect all or any kind of warchoules, 
engines, machines, faw-pits, coal-hearths, and other con- 
veniences on the ſaid demiſed premiſes, or any part there- 
of, at his or their pleaſure; AND ALSO, except and re- 
ſerved unto the ſaid Earl, his heirs and aſſigns, full liberty 
and power to and for him and them, and his and their 
agents, ſervants, and workmen, at any time or times here- 
after to dig, raiſe, and carry away mar], clay, gravel, and 


land in and from the ſaid demiſed premiſes, or any part 
thereof, 
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to plant; 


to make 
roads, &c. ; 


to exchange 
any part of 
the premiſes; 


to plough 
and fallow 
part of the 
premiſes a 
certain time 
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end of the 
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thereof, for the manuring of other his or their lands, the 

making of roads, bricks, or tiles, or other purpoſes (in caſe 
there ſhall be more than ſhall be wanted thereon); and to 
plant any part or parts of the ſaid demiſed premiſes with 
all or any kind of foreſt trees, and the ſame hence to pre- 
ſerve; AND Als to make any road or roads, piece or 
pieces of water and watercourſes, and the ſame from time 
to time to alter and divert; and to take from the ſaid 
John Edenſee, his executors, adminiſtrators,” and aſſigns, 
and convey in exchange for other lands or tenements, or 
ſell any part or parts of the ſaid premiſes hereby demiſed; 
AND likewiſe to plough and fallow, at or after Chri/ftmas- 
day next before the determination of this demiſe, any part 
or parts of the ſaid demiſed premiſes, and to take and have 
convenient ſtabling and tyings in the out-buildings on the 
ſaid demiſed premiſes, for the horſes and cattle which 
ſhall be employed in and about the ſame, making to 
the ſaid Jobn Edenſee, his executors, adminiſtrators, and 
aſſigns, on the exerciſe of all or any of the liberties and 
privileges hereinbefore excepted, ſuch ſatisfaction and 
recompence for the damage he or they ſhall ſuſtain there- 
by, as two indifferent perſons (whereof the one to be 
choſen by the ſaid Earl, his heirs or aſſigns, and the other 
by the ſaid John Eden/ee,* his executors, adminiſtrators, or 
aſſigns) ſhall think reaſonable; Ax D LiKewisE except 
and reſerved unto the ſaid Earl, his heirs and aſſigns, full 
liberty and power to and for him and them, and his or 
their agents, ſervants, and workmen, to ſow with clover 
and graſs feeds ſuch part and parts of the ſaid demiſed 
premiſes as ſhall be in tillage the ſpring ſeed- time next be- 
fore the determination of this demiſe, and upon or after 
the firſt day of November next following ſuch ſced- time to 
take poſſeſſion of the fame lands, and fence and preſerve 
the ſame, and the clover and graſs therein, thenceforth to 
and for his and their own uſe and benefit; Ax p ALs0 
upon every fall which ſhall be made on the wood or 
coppice lands of or on the ſaid demiſed premiſes, to 
fence and copy up the ſame to preſerve the future ſprigs 
thercin from the bite of ſheep and cattle, and all other 
treſpais and damage during the ſpace of years next 
after each fall reſpectively; anb Also except and reſerv- 


ed unto the ſaid Earl, his heirs and aſſigns, all game, wild 


fowl, and fiſh which now are or hereafter ſhall be 
in or upon the ſaid demiſed premiſes, or any part there- 


of, with the ſole liberty, privilege, and power of hunting, 
| courlingy 
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courſing, hawking, ſetting, «fowling, and fiſhing for the 
ſame by himſelf or themſelves, and his or their companions, 
and by his or their gamekeepers, with ſervants, horſes, 


and dogs, in and upon the ſaid demiſed premiſes, or any 


art thereof; AND the game, wild fowl, and fiſh there 
killed or taken, to have and carry away to and for his 
and their own uſe and benefit, at his and their pleaſure) 
TO HAVE AND TO HOLD the ſaid meſſuage, tenement, 
farm, and other the premiſes hereby demiſed (except 
as hereinbefore excepted) unto the ſaid John Edenſee, 
his executors, adminiſtrators, and aſſigns, in manner 
following; (that is to ſay,) the part or parts thereof 
which is or are meadow lands, from the 2d day of Febru- 
ary laſt paſt ; the dwelling-houſe and neceſſary out-build- 
ings, from the 1ſt day of May next coming; and the 
relidue of the ſaid premiſes, from the day of the date 
hereof, for and during the full and whole term and time 
of 13 years thence reſpeCtively next enſuing, and fully to 
be complete and ended; AND To HOLD ſuch field, if not 
leſs than acres, part of the ſaid demiſed premiſes, as 
ſhall be hereafter appointed by the faid Ear!, his heirs or 
aſſigns, or his or their agent for the time being, as a booſy 
paſture unto the ſaid ah Edenſee, his executors, admi- 
niſtrators, and aſſigns, from the end or ſooner determina- 
tion of the ſaid term therein until the firſt day of M 
then next following ; YIELDING, paying, rendering, and 
performing therefore yearly and every year during the 
continuance of this demiſe, unto and for the ſaid Earl, his 
heirs and aſſigns, the ſeveral rents, duties, and ſervices 
hereinafter mentioned, viz. the rent or ſum of 120. of 
lawful money of Great Britain, free and ciear of and from 
all taxes and deductions whatloever (except land- tax), by 
two equal half-yearly payments at or upon every 24th day 
of June and 25th day of December, (the firſt payment to 
be made on the 24th day of June next,) anb two ſtrikes 
or buſhels of oats, and one couple of fat fowls, on every 
25th day of December; AND ALso two days work or labour 
with a waggon and four horſes, attended by or with a 
wagooner, at ſuch time or times in the year as thall from 
time to time be appointed; Ax likewiſe the keep of a 
dog, and q cock, if required; anD grinding all the corn 
and grain which ſhall be eat or conſumed in or upon the 
laid demiſed premiſes, or any part thereof, during the 


contiguance of this demile, at the mill of the ſaid Earl, 
his 
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his heirs or aſſigns, called Heightly Mill in the pariſh of 
Chirbury aforeſaid, he and they being well uſed, and in 


convenient time diſpatched ; AvD doing and performing 


Covenant 
for payment 
of reat ; 


ſuit and ſervice at all and every the courts to be holden or 
kept for the manor or borough of Chirbury aforeſaid, 
and abiding by and obeying all and every the orders and 
bye-laws which ſhall be there made and ordained ; axp 
ALSO YIELDING AND PAYING for every acre of meadow or 
uſual mowing ground of the ſaid demiſed premiſes, which 
he the ſaid John Edenſee, his executors, adminiſtrators, or 
aſſigns, ſhall plough or break up for tillage, and for every 
acre of the premiſes hereby demiſed, exceeding forty acres, 
which he or they ſhall have in tillage in any one year of 
this demiſe, and alſo for every acre thereof, exceeding 
twenty-five acres, which he or they ſhall mow in any one 
of the laſt four years of this demile, and likewiſe for every 
acre thereof, exceeding acres, which he or they 
ſhall ſow with flax or hemp-ſeed, and for each and every 
of them ſeverally and reſpectively the rent or ſum of 5/. 
of like lawful money, over and above the ſaid rents, duties, 
and ſervices hereinbefore reſerved, and in that proportion 
for more or leſs than an acre, at or upon every ſaid 24th 
day of June and 25th day of December, the firſt payment 
thereof reſpectively to be made on ſuch of the ſaid days 
as ſhall firſt happen after the committing or doing of the 
acts or deeds for which the ſame is or are hereby reſpec- 
tively reſerved as aforeſaid, and to continue payable and 
be paid thenceforth during the continuance of this demiſe ; 
AND LIKEWISE- YIELDING unto the ſaid Earl, his heirs 
and aſſigns, for every timber or other tree or ſapling which 
he the ſaid John Edenſee, his executors, adminiſtrators, or 
aſſigns, ſhall cut down, top, or lop, without the licence of 
the ſaid Earl, his heirs or aſſigns, or his or their agent for 
the time being, the ſum of 5 /. of like lawful money. AND 
the ſaid John Edenſee for himſelf, his heirs, executors, 
adminiſtrators, and aſſigns, porn hereby covenant, pro- 
miſe, and agree, to and with the faid Earl of Powis, his 
heirs and aſſigns, in manner and form following, viz. 
that he the ſaid John Egenſee, his executors, adminiſtrators, 
and aſſigns, ſhall and will well and truly pay, render, and 
perform, or cauſe to be paid, rendered, and performed 
unto and for the ſaid Earl, his heirs and aſſigns, the afore- 
ſaid yearly rents of 120/., two ſtrikes or buſhels of oats, 
one couple of fowls, two days labour with à waggon, 4 
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waggoner and four horſes, and the keep of a dog and 
cock, and alſo the faid ſeveral other yearly and other 
rents or ſums of money hereinbefore reſerved, (if the ſame 
ſhall reſpectively become payable,) on the days and in the 
proportions hereinbefore limited and appointed for pay- 
ment thereof reſpectively; anDÞ ſhall and will pay, bear, 
and diſcharge all taxes, rates, aſſeſſments, and impoſitions 
whatſoever (except the land-tax) which ſhall be charged 
on or payable for the ſaid demiled premiſes, or any part 
or parcel thereof, from time to time, or at any time or 
times during the continuance of this demiſe ; and aLso 
ſhall and will at his and their proper coſts and charges 
well and ſufficiently repair, ſcour, cleanſe, amend, main- 
tain, keep, and preſerve the ſaid meſſuage, tenement, and 
other the premiſes hereby demiſed, and all the houſes, 
edifices, walls, buildings, hedges, ditches, mounds, gates, 
bars, ſtiles, pales, rails, fences, ſoughs, drains, gutters, 
and watercourſes which now is or are, or at any time 
during the continuance of this demiſe ſhall be in or upon 
the ſaid demiſed premiſes, or any part thereof, in, by, and 
with all needful and neceſſary repairs, ſcourings, cleanſings, 
and amendments whatſoever, where, when, and as often 
as need ſhall be, or occafion require, (accidents by fire 
only excepted,) during the continuance of this demile ; 
AND at the end or ſooner determination thereof, all and 
ſingular the ſame premiſes, and every part and parcel 
thereof, ſo reſpectively well and ſufficiently repaired, 
cleanſed, amended, kept, and preſerved, ſhall and will 
leave and yield up unto the ſaid Earl, his heirs or aſſigns, 
he the ſaid John Edenſee, his executors, adminiſtrators, 
and aſſigns, having for and towards the doing ſuch repairs 
neceflary and convenient rough timber on the ſtem on the 
ſaid demiſed premiſes, or within two miles thereof, by 
the appointment of the ſaid Earl, his heirs or aſſigns, or 
his or their agent for the time being, and not otherwiſe : 
AND FURTHER, that the ſaid Earl, his heirs or aſſigns, 
and his or their agent for the time being, with artificers 
and workmen ſhall and may in the day-time, at any time 
or times during this demiſe, enter into and upon the ſaid 
demiſed premiſes, or any part thereof, and view, ſearch, 
examine into, and fee the ſtate and condition of the ſame, 
and leave notice in writing thereon of ſuch defects or 
want of reparation, icouring, cleanſing, or amendment as 
ſhall be there found; Axp in caſe the faid Fobn Edenſee, 


his executors, adminiſtrators, or aſſigns, ſhall not well and 
ſufficiently 


to pay taxes; 


to repair. 


” Leſſor to en- 
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the ſtate of 
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ſufficiently repair and amend the ſame within three calendar 
months next after ſuch notice, THAT then he the ſaid Earl, 
his heirs or aſſigns, or his or their agent for the time being, 
with artificers and workmen ſhall and may enter into and 
upon the ſaid demiſed premiſes, and do, rectify, and 
complete ſuch reparations and defects, and charge the 
coſts and expences thereof unto and upon the ſaid Joby 
Edenſee, his executors, adminiſtrators, and aſſigns, as an ad- 
ditional rent for the ſaid demiſed premiſes, for the year in 
which he or they ſhall neglect to do ſuch repairs ; and upon 
non-payment thereof he the ſaid Earl, his heir or aſſigns, 
or his or their agent for 'the time being, ſhall and may 
levy and recover the fame by diſtreſs and ſale of the goods 
and chattels to be found on the ſaid demiſed premiſes, or 
any part thereof, in ſuch ample manner and form, and as 
fully and effectually as he or they may levy the ſaid ori- 
ginal or proper rent hereby reſerved, or either of them, 
in caſe the fame ſhall be in arrear; anD LIKEWISE that 
he the ſaid Fohn Edenſee, his executors, adminiſtrators, and 
aſſigns, from time to time, and at all times during the 
continuance of this demiſe, ſhall and will plant quick in 
the dead or decayed part of the hedges of the ſaid de- 
miſed premiſes, and ule his and their beſt endeavours to 
preſerve and keep from bite of cattle and other deſtruc- 
tion, ſpoil, and damage, as well the ſaid quick as all and 
every the woods, uncerwood, timber and other trees 
and ſaplings which now are or hereafter ſhall be planted 
or growing on the ſaid demiſed premiſes, or any part 
thereof; Ax p ſhall not nor will cut or break down, root 
up, top, lop, or injure any or either of them, except 
taking timber for repairs by appointment as aforeſaid, and 
alſo taking by like appointment (and not otherwiſe) from 
ſuch of the ſaid trees as are pollards, reaſonable wood for 
ſummer fuel in the dairy only, and for ploughbote, cart- 
bote, and hedgbote of and on the ſaid demiſed premiſes; 
AND ſhall and will conſtantly inhabit, or cauſe to be in- 
habired by a fit and proper family, the dwelling-houſe, 
and occupy, manage, manure, and improve in a good, 
proper, and huſband-like manner the lands and premites 


hereby demiſed, and not burn, bat, run gut, or other- 


wiſe beggar or impoveriſh, nor commit or ſuffer any 
waſte, ſpoil, or deſtruction on the ſame, or any part 
thereof; anD ALso ſhall and will thraſh and clean on the 
ſaid demiſed premiſes all the corn and grain which ſhall 
be grown thereon, and cat and conſume thereon all the 

hay, 
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hay, ſtraw, fodder, and fuel which ſhall be produced on 
the ſame, or any part thereof; AvD hkewiſe ſhall and 
will yearly, and every year during the continuance of this 
demiſe, at ſeaſonable times and in a huſband-like manner, 
ſpend, uſe, ſpread, and beſtow in and upon fit and proper 
parts of the ſaid demiſed premiſes four waggon loads of 
ſtone lime, and all the muck, dung, compoſt, and 
manure which ſhall be made, produced, or raiſed on the 
ſaid demiſed premiſes, or any part thereof; and ſhall not 
nor will break up or ſow with corn or grain any more or 
other part or parts of the lands hereby demiſed, than he 
or they ſhall at any time well and ſufficiently manure z 
nor take more than three crops therefrom under any one 
tillage, for one of which crops he or they ſhall and will 
make a ſummer fallow, or have a fallow ſown with turnips 
on the ſame ground, or break up a cloverley of the firſt 
or ſecond years growth, and well manure the ſame; AvD 
with the laſt of ſuch crops lay down the land fo tilled 
therewith well ſown with a proper quantity of good clover 
and rye-graſs ſeeds, and ſhall and will at the end or ſooner 
determination of this demiſe, leave on the ſaid demiſed 
premiſes to and for the uſe and benefit of the ſaid Earl, his 
heirs or aſſigns, one half part of all corn and grain whereof 
the ſeed ſhall have been tilled or ſown thereon the then 
laſt ſeedneſs in any bruſh or ſtubble, and one third part 
of all corn and grain whereof the ſeed ſhall have been 
ſown thereon the then laſt ſeedneſs in a fallow or a clover- 
ley of the firſt or ſecond year's growth, well manured ; 
and alſo all the muck, dung, compoſt, and manure which 
ſhall be made, produced, or raiſed on the ſaid demiſed 
premiſes, or any part thereof, during the then laſt twelve 
months, without having or claiming any allowance or 
ſatisfaction for the ſame; anD ALso ſhall and will permit 
and ſuffer the ſaid Earl, his heirs and aſſigns, to have, ex- 
erciſe, and enjoy all and every the liberties, privileges, 
matters, and things hereinbefore excepted out of this de- 
miſe without any let or moleſtation, and ſhall not nor 
will aſſign, ſet, or let the ſaid demiſed premiſes, or any part 
thereof, to any perſon or perſons whomloever without the 
licence of the ſaid Earl, his heirs or aligns, firſt had and 
obtained in writing, and that only for ſuch time, to ſuch 
perſon or perſons, and in ſuch manner and form as ſhall 
in ſuch licence be expreſſed ; nor ſhall nor will permit or 
lulfer any perſon or perſons to make or uſe any road ” 
Path, 
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path, (other than thoſe which are or ſhall be lawfully 
eſtabliſhed,) or to hunt, courſe, hawk, fer, fowl, or fiſh 
in, upon, or over the ſaid demiſed premiſes, or any part 
thereof, but ſhall and will when and as often as required by 
the ſaid Earl, his heirs or aſſigns, give notice in writing 
to all and every or any perſon and perſons to keep off the 
ſaid demiſed premiſes, and not thereafter come into, or 
be found upon the ſame, or any part thereof; and againſt 
ſuch perſon and perſons, or any of them, who ſhall 
after ſuch notice offend therein, to or for the intent or 
purpoſe of making or uſing a new road or path, or of 
hunting, courſing, hawking, ſetting, fowling, or fiſhing, 
ſhall and will at the requeſt, coſts, and charges of the 
faid Earl, his heirs or aſſigns, commence and proſecute 
one or more ſuit or ſuits at law for the ſame, and not 
delay, releaſe, compound, or diſcontinue the ſame, or 
any of them, without the conſent of the ſaid Earl, his 
heirs and aſſigns; and the damages which ſhall be reco- 
vered thereby ſhall and will pay and apply for and to- 
wards the coſts, charges, and expences of ſuch ſuit or 
ſuits. AnD the ſaid Earl of Pois for himſelf, his heirs 
and aſſigns, doth hereby covenant, promiſe, and grant to 
and with the ſaid John Edenſee, his executors, admini- 
ſtrators, and aſſigns, in manner and form following, (viz.) 
that he the ſaid Earl, his heirs or aſſigns, ſhall and will 
allow unto the ſaid John Edenſee, his executors, admini— 
ſtrators, or aſſigns, out of the yearly rent hereby reſerved, 
the price at the kiln of four waggon loads of lime; ano 
ALSO ſhall and Mil, with all convenient ſpeed, put the 
dwelling-houſe and out- buildings of and on the ſaid de- 
miſed premiſes in good and ſubſtantial order, condition, 
and repair; Ax p likewiſe ſhall and will from time to 
time appoint unto the faid 7h. Edenſee, his executors, 
adminiſtrators, and aſſigns, neceſſary and convenient timber 
on the ſtem on the ſaid demiſed premiſes, or within two 
miles thereof, for and towards the repairing of the ſame; 
and alſo reaſonable wood from the pollard trees, or elſe- 
where on the faid demiſed premiſes, for ſummer fuel 
for the dairy, and for ploughbote, cartbote, and hedge- 
bote, as aforeſaid; Ax p that he the ſaid Fohn Edenſee, 
his executors, adminiſtrators, and aſſigns, (paying, render- 
ing, and performing the ſeveral rents, duties, and ſervices 
hereby reſerved, and obſerving and performing the cove- 
nants and agreements herein contained,) ſhall and may 
peaceably 
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peaceably have, hold, occupy, and enjoy the ſaid demiſed 
premiſes, and every part thereof, without the lawful let, 
ſuit, eviction, moleſtation, or denial of the ſaid Earl, his 
heirs oraſſigns, or of any perſon or perſons lawfully or 
equitably claiming or to claim from, by, under, or in 
truſt for him, them, or any of them: PROVIDED ALWAYS, 
and it is hereby agreed by and between the parties here- 
to, and theſe preſents are upon this expreſs condition, 
that if all, any, or either of the ſaid yearly or other 
rents, duties, or ſervices hereby reſerved ſhall be behind, 
or unpaid, or unperformed, wholly or in part, by the ſpace 
of twenty days next after either of the ſaid days or times 
whereon the ſame ought reſpectively to be paid or per- 
formed, and the ſame ſhall be demanded on the expira- 
tion of the ſaid twenty days, or at any time afterwards, 
and not then paid; or if the ſaid John Edenſee, his ex- 
ecutors, adminiſtrators, or aſſigns, ſhall not keep all and 
ſingular the ſaid demiſed premiſes in all things in ſuch good 
and ſufficient order, condition, and repair as aforeſaid ; 
or ſhall not pay on demand ſuch ſum and ſums of money 
as the ſaid Earl of Potois, his heirs or aſſigns, ſhall lay out 
and expend in repairing or amending the ſame as aforeſaid ; 
or ſhall not plant quick from time to time in the dead or 
decayed parts of*the hedge, and preſerve and keep from 
deſtruction, ſpoil, and damage, the fame, and the wood, 
underwood, timber, and other trees and ſaplings which 
now are or hereafter ſhall be planted or growing on the 
faid demiſed premiſes as aforeſaid ; or if he or they ſhall 
not inhabit, or cauſe to be inhabited as aforeſaid the ſaid 
dwelling-houſe, and occupy, manage, manure, and im- 
prove the lands and premiſes hereby demiſed, in the man- 
ner hereinbefore agreed, expreſſed, and laid down ; or 
ſhall carry off the ſaid demiſed premiſes any unthraſhed 
corn or grain in any hay, ſtraw, fodder, fuel, muck, dung, 


compoſt, or other manure which ſhall be produced or 


raiſed thereon ; or let or moleſt the ſaid Earl, his heirs 
or aſſigns, or his or their agent, ſervants, workmen, 
chapmen, and dealers, or any of them, in the exerciſe 
or enjoyment of all or any of the liberties, privi- 
leges, matters, or things hereinbefore excepted ; or ſhall 
aſſign, ſet, or let the ſaid demiſed premiſes, or any part 
thereof, without ſuch licence as aforeſaid, or otherwiſe 


than ſhall in ſuch licence be expreſſed ; or ſhall permit 


or ſuffer any perſon or perſons to make any road or path 
R 2 (other 
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(other than thoſe which are or ſhall be lawfully eſtabliſh. 
ed), or to hunt, courſe, hawk, ſet, fowl, or fiſh in, upon, 
or over the ſaid demiſed premiſes, or any part thereof; 
or ſhall refuſe or negle& to give ſuch notice or notices, 
or to commence, proſecute, and continue ſuch action or 
actions at law as aforeſaid, at the requeſt, coſts, and 
charges of the ſaid Earl, his heirs or aſſigns, or to pay 
and apply the damages which ſhall be recovered there- 
by for and towards ſuch coſts and charges as aforeſaid; 
THAT THEN and thenceforth, for all or any of the faid 
cauſes, it ſhall and may be lawful to and for the ſaid 
Earl of Pois, his heirs or aſſigns, into all and ſingular 
the ſaid demiſed premiſes, or into any part or parcel there- 
of in the name of the whole, to re-enter, and the ſame to 
have again, repoſſeſs, and enjoy in his and their firſt and 
former eſtate ; any thing herein contained to the contrary 
notwithſtanding. In WITNESS, Sc. 


Leaſe of a Houſe in London by a Deviſee for 
Life. 


* 


HIS IxDENTVURE, made, Sc. 1771, BETWEEN Mary 
Edenſor of, Sc. and deviſee for life named in the laſt 

will and teſtament of William Edenſor her late huſband, 
deceaſed, of the premiſes hereinaiter mentioned to be 
hereby demiſed, of the one part, and William Eder/ve 
of, Sc. of the other part, wiTNes$SETH, that for and in 
conſideration of the covenant herein contained for putting 
the meſſuage or tenement and premiſes hereinafter men- 
tioned to be hereby demiſed, in good and tenantable-re- 
pair, and alſo in conſideration of the yearly rent and other 
the covenants and agreements hereinafter reſerved and 
contained on the part of the ſaid William Edenſee, his 
executors, adminiſtrators, and aſſigns, to be paid, done, 
and performed, ſhe the ſaid Mary Edenſor narn demiled, 
leaſed, and ſet, and by theſe preſents porn, &c. unto 
the ſaid William Edenſee, his executors, adminiltrators, 
and aſſigns, ALL that meſſuage or tenement, &c, toge- 
ther with the ground or ſoil whereupon the ſaid meſſuage 
or tenement, ſhops, buildings, and premiſes mentioned 
to be hereby demiſed do ſtand; AN D ALso all and * 
cellars, 
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cellars, ſollars, ſhops, rooms, chambers, lights, eaſements, 
ways, paths, paſſages, waters, watercourſes, profits, com- 
modities, advantages, and appurtenances whatſoever to the 
ſaid meſſuage or tenement, ſhops, buildings, and pre- 
miſes mentioned to be hereby demiſed, belonging, or in 
anywiſe appertaining, or therewith held and occupied or 
enjoyed as part, parcel, or member thereof, together with 
the uſe of all and ſingular the goods, utenſils, fixtures, 
and other things mentioned 1n the ſchedule or inventory 
thereof hereunder written, ro HAVE AND TO HOLD the 
ſaid meſſuage or tenement, yards, ſhops, buildings, and 
all and ſingular other the premiſes hereinbefore men- 
tioned to be hereby demiſed, with their and every of 
their appurtenances, unto the ſaid William Edenſee, 
his executors, &c. from the feaſt day of St. Michael 
the Archangel now next enſuing the day of the date 
of theſe preſents, for and during and unto the full 
end and term of twenty-one years thence next enſuing, 
and fully to be complete and ended, if ſhe the ſaid 
Mary Edenſor ſhall ſo long live, yYieLbinG AND PayYfNG 
therefore on the feaſt of the Annunciation of the Bleſſed 
Virgin Mary now next enſuing, in full ſatisfaction of all 
rent which will become due on that day unto the faid 
Mary Edenſor, or her aſſigns, in caſe the ſaid Mary Eden- 
for ſhall fo long live, the rent or ſum of 8 J. 125. of law- 
ful money of Great Britain, free from all deductions and 
abatements whatſoever (the land- tax only excepted) ; 
AND ALso yielding and paying therefore yearly and every 
year during the reſidue and remainder of the faid term 


Schedule. 
Habendun 


for 21 year-, 
it leſſor tha'l 
lo long live. 


Reddendum, 


of twenty-one years hereby demiſed unto the ſaid Mary 


Hlenſor, and her aſſigns, if ſhe the ſaid Mary Edenſor ſhall 
ſo long live, the yearly rent or ſum of 80/. of like law- 
ful money, by even and equal portions, on the four moſt 
ulual fealts or days of payment in the year (that is to 
lay) the feaſt of the Nativity of St. Jobn the Baptiſt, Sc. 
free and clear from all parliamentary, parochial, and other 
taxes, rates, Charges, aſſeſſments, deductiòns, and abate- 
ments whatſoever, now charged or impoſed, or hereafter 
to be charged or impoſed on the ſaid hereby demiſed 
premiſes, or on any part thereof, or on the ſaid Mary 
&denſor or her aſſigns, for or on account thereof by au- 
thority of parliament, or otherwiſe howſoever (the land- 
tax only and always excepted) ; the firſt payment of the 
ſaid yearly ſum of 80 J. to _ and be made on the _ 
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of the Nativity of St. John the Baptiſt now next enſuing, 

Covenantby Ax D the ſaid William Faenſee doth hereby for himſelf, his 
dhe dente, executors, adminiſtrators, and aſſigns, covenant, promiſe, 
and agree, to and with the ſaid Mary Edenſor, and her 

aſſigns, in manner following; (that is to ſay,) that he the 

faid William Edenſee, his executors, adminiſtrators, and 

aſſigns, ſhall and will yearly, and every year during the 

1 ſaid term hereby demiſed, well and truly pay, or cauſe to 
* be paid unto the ſaid Mary Edenſor, and her aſſigns, the 
54 — ſaid rents or ſums of 8/. 125. and 80. upon the days 
and times, and in the manner hereinbefore limited and ap- 

pointed for payment thereof, clear of all charges, taxes, 

and deductions whatſoever, (except as before excepted,) 

according to the true intent and meaning of theſe pre- 

to lay out ſents; AND ALSO that he the ſaid William Edenſee, his 

orgs e executors, adminiſtrators, or aſſigns, ſome or one of them, 

ſhall and will before the 29th day of September now next 

enſuing, expend and lay out the ſum of 40/7. in good and 

: neceſſary reparations and amendments in and upon the 
ſaid meſſuage or-tenement hereby demiſed, and ſhall and 

will put the ſaid meſſuage or tenement, and other the 

premiſes hereby demiſed, in good and neceſſary tenantable 

and to pro- repair and condition; AND ſhall and will produce and 

ers tha it ſhew to the ſaid Mary Edenſor, or her aſſigns, on or be- 

has been ſlo fore the 29th day of September next, the bills and receipts 

or? of the workmen and others to be employed in and about 

the repairs of the ſaid premiſes hereby demiſed, thereby 

to make it evidently to appear to the ſaid Mary Edznfor, 

or her aſſigns, that the ſaid fum of 401. hereinhefore 

covenanted to be laid ofit as aforeſaid, ſhall have been 

ſo actually laſd out in the neceſſary repairs and amend- 

ments of the ſame premiſes hereby demiſed, according 

To keep the to the true intent and meaning gt theſe preſents; AND 
8 FURTHER, that he the ſaid William” Edenſee, his executors, 
adminiſtrators, and afligns, ſhall and will from time to time, 

and at all times during the ſaid term hereby demiſed, at 

his or their own coſts and charges, as often as need or 

occaſion ſhall be and require, continue to keep in good 

and ſufficient repair, and uphold, ſupport, maintain, ſuſ- 

tain, pave, purge, ſcour, cleanſe, paint, glaze, empty, 

amend, and keep the ſaid meſſuage or tenement, yard, 

ſhops, buildings, and premiſes, with the appurtenances, 

hereinbefore mentioned to be hereby demilſed, and-evey 

part and parcel thereof, in, by, and with all and 21 
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manner of needful and neceſſary reparations and amend- 
ments whatſoever; Ax the ſaid meſſuage or tenement, 
yards, ſhops, buildings, and premiſes fo being in and by 
all things well and neceſſarily repaired, upholden, ſupport- 
ed, maintained, ſuſtained, paved, purged, ſcoured, cleanſed, 
painted, fenced, glazed, emptied, amended, and kept, ſhall 
and will at the end, expiration, or other ſooner determin- 
ation of this demiſe, peaceably and quietly leave, ſur- 
render, and yield up unto the ſaid Mary Edenſor, and her 
aſſigns, in as good plight ald condition as the ſame ſhall 
be in when repaired and amended, purſuant to the cove- 
nant hereinbefore coptained for that purpoſe, together 
with the fixtures and things particularly mentioned and ſet 
forth in the ſchedule hereunder written (reaſonakle uſe 
and wear in the mean time, and damage of fire, N. 
cepted): AND MOREOVER, that it ſhall and may be I1awful 
to and for the ſaid Mary Edenſor, or her aſſigns, with 
workmen or others in her or their company, or without, 
twice or oftener in every year during the ſaid term hereby 
demiſed, at meet and convenient times in tie day-time to 
enter and come into and upon the ſaid meſſuage or tene- 
ments, yards, meſſuages, buildings, and premiſes hereby 
demiſed, or into any part thereof, there to view, ſearch, 
and ſee the ſtate and condition thereof, and of the defects 
and want of reparation then and there found upon any 
ſuch entry as aforeſaid to give or leave notice or warning 
in writing at the ſaid demiſed premiſes, to and for the 
ſaid William Edenſee, his executors, adminiſtrators, or 
aſſigns, to repair and amend the fame within the ſpace of 
three calendar months next after every ſuch notice fo 
given or left as aforeſaid ; within which time or ſpace 
of three calendar months, the ſaid William Edenſee born 
hereby for himſelf, his executors, adminiſtrators, and 
aſſigns, covenant, promiſe, and agree, to and with the 
ſaid Mary Edenſor, and her aſſigns, to repair and amend 
the ſame accordingly ; AND FURTHER, that he the ſaid Wil- 
liam Edenſee, his executors, adminiſtrators, or aſſigns, ſhall 
not nor will, during the ſaid term hereby demiſed, make, 
erect, or ſet up any bow-window in the fore parlour of 
the ſaid hereby demiſed meſſuage or tenement, or other- 
wiſe make any kind of alteration in the walls or principal 
timbers of the ſaid meſſuage or tenement, without the 
ſpecial licence or conſent of the ſaid Mary Edenſor, or 
her aſſigns, to be in that behalf firſt had and obtained in 

M4 writing 


311 


and to ſur- 
render them 
at the end of 
the term in 
good and 
ſufficient 
repair, 


Power to 
leſſor to en- 
ter and view 
the premiſ. s, 


and to give 
notice to 
leflee to re- 


palr. 


In conſe- 
quence of 
which no- 
tice leſſee to 
repairs 


Leſſee to 
make no 
bow- win- 
dow, or al- 
teration in 
the walls, 
&c. withoul 
licence. 


. PRECEDENTS 


. — writing under her or their hand or hands; Axp ſhall not 
trades to be nor will without ſuch licence or conſent in writing as afore- 
— caried on. ſaid, N. any time or times during the faid term hereby 
demiſed, permit or ſuffer the trades or employments of a 
butcher, brewer, tallow- chandler, maltſter, dyer, fiſh- 
monger, piſs-burner, or any of them, to be uſed or 
exerciſed in or upon the ſaid demiſed premiſes, or any 

part thereof; or permit the ſame, or any part thereof, to 

be uſed for any auction or ſale of goods, pictures, books, 

or other commodities, on any account whatſoever (the 
neceſſary merchandize and dealings of the ſaid Willian 

Egenſee in his buſineſs of a „and a ſale of the ſaid 

William Edenſee's goods, furniture, and effects therein 

during the ſaid term hereby demiſed, only excepted): 

Proviſo f PROVIDED ALWAYS, that if it ſhall happen that the ſaid 
21 days, Tents or ſums of 8/. 125. and 801. hereinbefore reſerved and 
AY — made payable, or either of them, or any part thereof, 
out te {hall be behind or unpaid in part or in the whole for 
wow the ſpace of twenty-one days next over or after any 
of the ſaid feaſts or days of payment wherein the ſame 

ought to be paid, according to the reſervation aforeſaid, 

and the true intent and meaning of theſe preſents, and 

the ſame ſhall be demanded on the expiration of the faid 
twenty-one days, or at any time afterwards, and ſhall 

not be paid at the time of ſuch demand, then and in ſuch 

caſe it ſhall and may be lawful to and for the faid Mary 
Edenſor, and her aſſigns reſpectively, into and upon the 
ſaid hereby demiſed premiles, or into any part thereof 

in the name of the whole, wholly to re-enter, and the 

ſame to have again, repoileſs, and enjoy, as in her or 

their firſt or former eſtate, and the ſaid William Edenſee, 

his executors, adminiſtrators, and aſſigns, and all other 
occupiers of the ſame premiſes, or any part thereof, 
thereout and thenceforth utterly to expel, put out, and 

amove ; any thing herein contained to the contrary there- 

. Covenant by Of in anywiſe notwithſtanding. AnD the ſaid Mary Eden- 
tor evoy. Jun doth hereby for herſelf, and her aſſigns, covenant, 
ment by leſ- promiſe, and agree, to and with the ſaid William Edenſee, 
ie curns his executors, adminiſtrators, and aſſigns, by theſe pre- 
ſents, in manner following; (that is to ſay,) that he the 

faid William Edenſee, his executors, adminiſtrators, and 

aſſigns, paying the ſaid rents or ſums of 8/, 12/. and 804. 

on the days and times, and in the proportions as the ſame 
are hereinbefore reſerved and made payable, according 
ö 0 
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to the true intent and meaning of theſe preſents, and ob- 
ſerving, performing, fulfilling, and keeping all and ſingular 
the covenants, clauſes, conditions, and agreements herein- 
before mentioned and contained on his and their parts 
and behalf from time to time during the aforeſaid term 
hereby demiſed, ta be paid, obſerved, performed, ful- 
filled, and kept, ſhall and lawfully may from time to 
time, and at all times during the ſaid term hereby de- 
miſed, peaceably and quietly have, hold, uſe, occupy, 
poſſeſs, and enjoy the ſaid meſſuage or tenement, yards, 
ſhops, buildings, and premiſes, with the appurtenances, 
for and during the term hereinbefore mentioned to be 
hereby demiſed, without any the lawful let, ſuit, hin- 
drance, trouble, denial, eviction, interruption, or diſ- 
turbance of or by her the ſaid Mary Edenſar, or her 
aſſigns, or of or by any other perſon or perſons whom- 
ſoever lawfully claiming or to claim by, from, or under, 
or in truſt for her, them, or any of them, or by or 
through her, their, or any of their acts, means, 
conſents, default, privity, or procurement, In wir- 
NESS, e. 


Leaſe of a Manſion-Houſe and Park by a Guardian 
and Ward. 


HIS IxnpexTuRE, made, &c. prTween the Moſt 

Noble Charlotte Ducheſs Dowager of Somer/et, guar- 
dian of the perſon and eſtates of the Moſt Noble Charles 
Manners, commonly called Marquis of Granby, a minor, 
of the firſt part; the ſaid Charles Marquis of Granby, of 
the ſecond part; and John Edenſee of, &c. of the third 
part, WITNESSETH, that for and in conſideration of the 
rents, covenants, and agreements hereinafter reſerved and 
contained, on the part and behalf of the faid John Edenſee, 
his executors and adminiſtrators, to be kept and perform- 
ed, ſhe the ſaid Charlotte Ducheſs of Somerſet, and alſo the 
laid Charles Marquis of Granby, nave, and each of them 
HATH demiſed, leaſed, and to farm let unto the ſaid John 
Edenſee, his executors and adminiſtrators, ALL that capital 
meſſuage or manſion-houſe late of the Moſt Noble Jabn 


Marquis of Granby, deceaſed, and now of him the ſaid 
| Charles 
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Charles Marquis of Granby, ſituate and being in the pariſh 
of Chevely in the county of Cambridge, with all the coach- 
houſes, ſtables, hot-houſes, out-houſes, edifices, build- 
ings, yards, gardens, orchards, ponds, fiſh-ponds, and 
appurtenances to the ſame belonging; Ax p all that park 
or incloſed grounds, and the ſeveral paddocks adjoining 
thereto, which park and paddocks are ſurrounded or in- 


cloſed with a brick wall, and confiſt rogether by eſtima- 


tion of 290 acres, or thereabouts, (be the ſame more orleſs,) 
and are ſituate, lying, and being in Chevely aforeſaid, and 
belonging to and uſually held and enjoyed with the faid 
capital meſſuage or manſion-houſe, and are altogether 
called or known by the name of Chevely Park, and were 
heretofore in the occupation of the ſaid late Marquis, and 


now are in the poſſeſſion of the ſaid John Edenſee, and all 


ways, paths, paſſages, ridings, waters, watercourſes, eaſe- 
ments, privileges, profits, commons, paſtures, feedings, 
commodities, emoluments, advantages, and appurtenances 
whatſoever to the ſaid capital meſſuage or manſion-houſe, 
parks, paddocks, and premiſes reſpectively belonging, or 
in anywiſe appertaining ; AND alſo the ſtock of deer in the 
ſaid park, the numbers, ages, and values whereof are 
mentioned and particulariſed in the account or particular 
thereof marked and diſtinguiſhed with or by the letter A, 
ſigned by the ſaid Duchels of Somer/et and Jobn Edenſee ; 
AND likewiſe the reaſonable uſe and wear of fixtures, 
houſehold goods, furniture, implements of houſehold, and 
other things, which are mentioned and ſpecified in the 
ſecond ſchedule hereunto annexed, in an inventory or 
particular thereof marked or diſtinguiſhed with or by the 
letter B, and alſo ſigned by the ſaid Ducheſs of Somerſet 
and John Edenſce; SAVE AND EXCEPT, and always reſerved 
out of this preſent demiſe and leaſe unto the ſaid Charles 
Marquis of Granby, and his guardian for the time being, 
and other the perſon or perſons who ſhall be entitled to 
the reverſion or inheritance of the ſaid premiſes imme- 
diately expectant on the determination of the preſent de- 
miſe or leaſe, all and all manner of timber trees, and all 
other trees, woods, and underwood now ſtanding, grow- 
ing, or being, or which ſhall at any time during the con- 
tinuance of this demiſe ſtand, grow, or be in or upon the 
ſaid park, and paddocks, or any of them, or other the 
premiſes hereby demiſed, or any part thereof, with free 
liberty of ingreſs and regreis to and for him, her, mw 
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them, with ſervants, agents, work meg, carts, cattle, car - 
riages, and other neceſſaries, into and upon and from the 
ſaid premiſes, or any part thereof, at ſeaſonable and con- 
venient times in the year during the term hereby de- 
miſed, to fell, cut down, grub, or ſtub up, ſaw, cut, cart, 
and carry away the ſame at his, her, and their free will 
and pleaſure; Ax D Also fave and exept, and reſerved 
hereout unto the ſaid Charles Marquis of Granby, and his 
guardians for the time being, and other the perſon or 
perſons who for the time being ſhall be entitled to the 
reverſion or inheritance of the ſaid premiſes immediately 
expectant on the determination of this preſent leaſe or de- 
miſe, and his, her, or their friends and ſervants, in his, 
her, or their company, or by or with his, her, or their 
order and conſent, free liberty to enter into and upon the to ſport on 
ſaid demiſed premiſes, and every or any part thereof, me 
during the continuance of this demiſe, and to fiſh, fowl, 
and ſport in and upon the ſaid premiſes; Ax D ALso for 
the ſaid Charles Marquis of Granby, and his guardian for 
the time, and other the perſon or perſons who for the 
time being ſhall be ſo entitled to the reverſion or in- 
heripance of the premiſes as fore ſaid, and his, her, and 
their ſervants, workmen, or agents, to enter into and upon 
the ſaid hereby demiſed premiſes, to view and fee the and to view 
ſtate and condition of the repairs thereof, and of every .. 
part thereof, which ought to be done by him, her, or 
them, and to repair the ſame accordingly; To Havi AND Haberdum. 
TO HOLD all and every the ſaid meſſuage or manſion- 
houſe, out-houſes, buildings, gardens, park, paddocks, 
deer, and premiſes hereinbefore mentioned and intended 
to be hereby demiſed, with their and every of their ap- 
purtenances, and to have and take the uſe and enjoyment 
ol all the ſaid fixtures, houſehold goods, furniture, implE- 
ments of houſehold, and other things which are mentioned 
and ſpecified in the ſaid ſecond ſchedule hereunto annexed, 
* an inventory or particular marked with the letter B, unto 
the ſaid John Edenſee, his executors and adminiitrators, 
from the 10th day of October laſt paſt, for and during and- 
unto the full end and term of three years and one quarter 
of a year thence next enſuing, and fully to be complete 
and ended, YIELDING AND PAYING therefore unto the ſaid Reddendure. 
Charles Marquis of Grenby, and his guardian for the time 
being, and other perſon and perſons who for the time 
being ſhall be ſo entitled to the reyerſion or inheritance 
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of the ſaid demiſed premiſes as aforeſaid, the yearly rent 
or ſum of 2507. of, &c. by yearly payments, at or upon 
the four moſt uſual days or times for payment of rent 
in the year, (that is to ſay) the = day of Fanuary, the 
5th day of April, the th day of July, and the 10th day 
of October, by even and equal portions in every year 
during the ſaid three years, part of the ſaid term of three 
years and one quarter of a year, the firſt payment there- 
of to begin and be made on the 5th day of January now 
next enſuing, and the ſum of 621. 105. of ſuch lawful 
money as aforeſaid for the quarter of a year, remainder of 
the ſame term, on the 5th day of January which will be 
in the year of our Lord ; ALSO YIELDING AND 
PAYING unto the ſaid Charles Marquis of Granby, or his 
guardian for the time being, or other the perſon or per- 
ſons who for the time being ſhall be ſo entitled to the 


reverſion or inheritance of the ſaid demiſed premiſes as 


aforeſaid, by the like equal quarterly payments, at the 
ſaid days and time on which the faid rent of 250/. is 
hereinbefore. made payable as aforeſaid, the further quar- 
terly rent or ſum of 5. of, Sc. for each and every acre 
of the ſaid park and paddock, or any of them, other 
than and except twelve acres of land, part of the faid 
park, which 1s intended the firſt year of the ſaid term of 
three years and one quarter of a year to be ploughed 
and ſowed with corn, and laid down the ſame year with 
graſs ſeeds as hereinafter mentioned, which he the ſaid 
John Edenſee, his executors or adminiſtrators, ſhall plough, 
dig, ſow, or break up, or convert into tillage, at any time 
or times during the ſaid term of three years and one 
quarter of a year, and fo in proportion for any greater or 
leſs quantity than an acre of ſuch ground. #AnDÞ the ſaid 
Fohn Edenſee doth for himſelf, his heirs, executors, and 
adminiſtrators, and for every of them, covenant, promile, 
and agree, to and with the ſaid Charlotte Ducheſs of Somer- 


ſet, and alſo to and with the ſaid Charles Marquis of 


for pay- 


ment of the 


rents, &c.; 


Granby, his heirs and aſſigns, by theſe preſents, in manner 
following; (that is to ſay,) that he the ſaid 7h Edenſce, 
his executors or adminiſtrators, ſhall and will from time 
to time, and at all times during the continuance of this 
preſent demiſe, well and truly pay, or cauſe to be paid 
unto the ſaid Charles Marquis of Granby, or his guardian, 
or other the perſon or perſons who for the time being 


ſhall be entitled to the reverſion or inheritance of the ſaid 
| demiſed 
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demiſed premiſes immediately expectant upon the deter- 
mination of the ſaid term, the aforeſaid rents hereby re- 
ſerved or made payable on or at the days or times herein- 
before mentioned or appointed for payment thereof, and 
as and when the ſame ſhall reſpectively become due and 
payable as aforeſaid, according to the true intent and 
meaning of theſe preſents, without any deductions or abate- 
ments whatſoever (the land and militia tax only except- 
ed) ; AND ALSO that he the ſaid Joh Edenſee, his executors 
and adminiſtrators, ſhall and will from time to time, and 
at all times during the continuance of this preſent demiſe, 
bear, pay, and diſcharge all and all manner of rates, taxes, 
aſſeſſments, and impolitions whatſoever impoſed or to be 
impoſed on the premiſes hereby demiſed, or any part 
thereof, by authority of parliament, or otherwiſe how- 
ſaever (the land and militia tax only excepted); AND 
ALSO that the ſaid John Edenſee, his executors or admini- 
ſtrators, or ſome or one of them, ſhall and will from time 
to time, and at all times hereafter during the continuance 
of this demiſe, when and as often as occaſion ſhall require, 
at his or their proper coſts and charges, well and ſuffi- 
ciently glaze and repair all the glaſs doors, windows, 
ſaſhes, and caſements in and belonging to the ſaid hereby 
demiſed premiſes, or any part thereof ; and well and ſuffi- 
ciently repair, uphold, ſupport, maintain, ſuſtain, cleanſe, 
ſcour, empty, and keep the park, and all and every the 
mounds, fences, hedges, ditches, gates, bridges, ſtiles, 
rails, pales, poſts, drains, which already are, or at any 
time hereafter during the continuance of this preſent de- 
miſe ſhall be ſtanding, being, or erected on the ſaid pre- 
miſes, or any part thereof, in good and ſufficient order 
and repair, and ſhall and will alſo fence and preſerve al! 
the wood and underwood on the ſaid demiled premiſes, fo 
and in ſuch manner as will prevent the deer, or any ſheep 
or cattle from doing any damages thereto, the ſaid Jahn 
Edenſee, his executors and adu.iniſtrators, being allowed 
upon the premiſes ſuch rough timber as ſhall be neceſſary 
for ſuch repairs and fences, to be aſſigned and ſet out by 
the ſaid Charles Marquis of Granby, or his guardian, or 
other perſon or perſons who for the time being ſhall be 
lo entitled to the reverſion or inheritance of the ſaid de- 
miſcd premiſes, or his or their ſteward or agent; anD 
Aso ſhall and will during the continuance of this de- 


miſe keep all the ſaid gardens and hot-houſes properly 


and pay- 
ment of 
taxes 3 


except land 
and militia 
tax. 


To keep the 
grounds and 
fences in te- 
pair; 


and the gar - 
den, fiſh- 

ponds, and 
furniture ; 
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ſtocked, planted, weeded, gravelled, rolled, cleaned, and 


preſerved; AvD ALso ſhall and will well .and ſufficiently 
improve, rail up, and preſerve all and every the ſhrubs, 
fruit-trees, plants, vines, and other trees row or here- 
after to be ſtanding, growing, or being in the ſaid gar- 
dens and hot-houſes; and as often as the ſame or any of 
them ſhall happen to die or decay, ſhall and will plant 
others in their places, of as good or better ſort in the 
room of thoſe ſo dead or decayed as aforeſaid ; and alſo 


keep ſuch of the ponds in the premiſes hereby demiſed 


as are now ſtocked with fiſh, properly ſtocked therewith. 
AND all the ſaid hereby demiſed premiſes being ſo well and 
ſufficiently repaired, upholden, ſuſtained, cleanſed, ſcoured, 
fenced, ſtocked, planted, weeded, gravelled, rolled, pre- 
ſerved, and kept in good order and repair as aforeſaid, 


together with all the houſehold goods, furniture, imple- 


ments of houſehold, and other things which are mentioned 


and ſpecified in the ſecond ſchedule hereunto annexed, | 


being the ſaid inventory or particular marked B, he the 
ſaid John Edenſce, his executors or adminiſtrators, ſhall 
and will at the end or other ſooner determination of the ſaid 
term of three years and one quarter of a year, which ſhall 
firſt happen, peaceably and quietly yield, ſurrender, and 
deliver up unto the faid Charles Marquis of Granby, or his 
guardian, or other perſon, or perſons who at that time 
ſhall be entitled to the reverſion or inheritance of the ſaid 
demiſed premiſes (the reaſonable uſe and wear of all the 
ſaid premiſes, and caſualties by fire in the mean time 
only excepted); Ax D ALso that he the ſaid John Edenſee, 
his executors and adminiſtrators, ſhall and will from time 
to time, and at all times hereafter during the continuance 
of the ſaid demiſe, take care of and ſupport the ſtock of 
deer in the park hereby demiſed, and keep up and pre- 
ſerve the ſame, and kill and diſpoſe of part thereof every 
year only according to the uſual courſe of breeding, ma- 
naging, preſerving, and killing deer, ſo and in ſuch man- 
ner as that the ſtock of deer in the ſaid park may yearly 
and every year be kept up to the ſame number, and of 
the ſame ages and values as the preſent ſtock of deer, -or 
as near thereto as conveniently can be; and ſuch ſtock of 
deer ſo kept and preſerved in manner aforeſaid ſhall and 
will at the end or other ſooner detergaination of the faid 
term of three years and one quarter of a year, which ſhall 
firſt happen, leave in the ſaid park, and deliver up "_ 
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the ſaid Charles Marquis of Granby, or his guardian, or 
other the perſon or perſons who ſhall be then entitled to 
the freehold or inheritance of the ſame premiſes, to or for 
his or their uſe and benefit; and if*ſuch ſtock of deer 
ſhall at the end or other ſooner determination of this de- 
miſe, which ſhall firſt happen, not be equal in number 
and value to the preſent ſtock of deer mentioned or 
ſpecified in the faid account or particular marked A, as 
aforeſaid, then and in ſach caſe he the faid John Edenſee, 
his executors or adminiſtrators, ſhall and will pay unto 
the ſaid Charles Marquis of Granby, or his guardian, or 
other the perſon or perſons who ſhall be then entitled to 
the ſaid freehold or inheritance of the ſaid hereby demiſed 
premiſes, to or for his or their uſe and benefit, ſuch ſum 
of money as ſhall make the value of the ſtock ef deer at 
that time in the ſaid park equal in value to the preſent 
ſtock of deer mentioned or ſpecified in the ſaid account, 
or firſt ſchedule or particular marked A, as aforeſaid, un- 
leſs ſuch decreaſe of number or deficiency in value ſhall 
be occaſioned by ſome pcſtilential or contagious diſeaſe 
or diſtemper which ſhall at any time during the con- 
tinuance of this demiſe happen amongſt the deer. Ano it 
is hereby agreed and declared, by and between the parties 
hereto, that if the ſaid ohn Edenſee, his executors or 
adminiſtrators, ſhall during the continuance of this demiſe 
duly and properly conduct and manage the ſtock of deer 


in the ſaid park, according to the uſual courle of breed- 


ing, managing, preſerving, and killing deer, and there 
ſhall be at the end or ſooner determination of this demiſe, 
which ſhall firſt happen to be, an increaſe in the number 
and value of the ſtock of deer in the faid park which 
ſhall be ſo delivered by him or them as aforeſaid, then 
that the ſaid Charles Marquis of Granby, or his guardian, 
or other the perſon or perſons who ſhall then. be entitled 
to the freehold or inheritance of the ſaid demiſed premiſes, 
ſhall and will pay or cauſe to be paid unto the faid 7h 


Edenſee, his executors or adminiſtrators, ſuch ſum of 


money as ſhall be equal to the additional or increaſed 
value of ſuch ſtock of deer as ſhall be ſo delivered up 
as aforeſaid, provided ſuch ſtock of deer does not in 
the whole exceed the number of three hundred deer; 
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AND that the ſaid John Edenſee, his executors or admini- To plough 


ſtrators, may in the firſt year of the aforeſaid term of three 


land, part of the aforeſaid park, and ſow the ſame with 
corn, 


12 acres of 
land in the 


years and one quarter of a year plough twelve acres of pak. 
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corn, ſo that, he or they do and ſhall in the ſame year 

lay the ſaid twelve acres of land down with graſs ſeeds as 
hereinafter mentioned; Axp he the ſaid John Edenſee doth 

alſo for himſelf, his heirs, executors, and adminiſtrators, 
covenant, promiſe, and agree to and with the ſaid Ducheſs 

of Somerſet, and alſo to and with the ſaid Charles Marquis 

of Granby, his heirs and aſſigns, by theſe preſents, in man- 

To manure. ner following; (that is to ſay,) that he the ſaid Joby 
Edenſee, his executors or adminiſtrators, ſhall and will 

during the continuance of this preſent demiſe well and 
ſufficiently muck, dung, manure, and keep the ſaid park, 
paddocks, and all the lands, grounds, and premiſes here- 

by demiſed, in good order, plight, and condition, and fo 

leave the ſame at the end or othes ſooner determination 

Xot to com- of the ſaid term, which ſhall firſt happen; AvD Also that 
vate; he the ſaid John Edenſee, his executors or adminiſtrators, 
or any other perſon or perſons by his, their, or any of 

their means, conſent, privity, or procurement, ſhall not 

and will not, at any time or times hereafter during the 
continuance of this preſent demiſe, do, make, or commit 

any manner of wilful waſte or deſtruction in or upon the 

faid hereby» demiſed premiſes, or any part thereof, or in 

or upon the trees, hedges, quickſets, or underwoods there- 

of; and ſhall not and will not fell, cut down, ſtub up, or 

grub up, ſell or carry away from off the hereby demiſed 
premiſes, or any part thereof, any wood, underwoods, 

trees, or hedges growing, or which ſhall grow upon the 

— an faid demiſed premiſes, or any part thereof; and ſhall not 
N and will not top or lop any of the trees growing, or which 
ſhall grow in and upon the hereby demiſed premiſes, or 

any part thereof, during the continuance of this preſent 

demiſe or leaſe, that have not uſually been cropped, 
topped, or lopped, only for the neceſſary repairs of the 

hedges and fences on the premiſes hereby demiſed, at 
reaſonable times, but ſhall and will carefully endeavour 

to preſerve the ſame from any manner of hurt, ſpoil, or 

; 238 deſtruction ; and ſhall not and will not cut, or cauſe to be 
hedges; cut, any of the hedges or underwoods growing, or which 
ſhall grow in or upon the ſaid demiſed premiſes, or any 

part thereof, ſave for the neceſſary repairs of the faid 

hedges and fences, and then only at fit and convenient 

nor convert times and ſeaſons of the year; AND Also that he the 
— ſaid John Edenſee, his executors and adminiſtrators, or any 
| ground, of them, ſhall not and will not, at any time during the 
continuance 
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continuance of the aforeſaid term, plough, dig, ſow, ſet, 

or convert into tillage any of the ground herehy demifed, 

other than and except the twelve acres of land, part of 

the ſaid park hereinbefore and hereinafter mentioned; and 

ſhall not and will not, during the ſaid term, mow the ſaid 

park or paddocks hereby demiſed, or any of them, or any 

part thereof, above once in any one year, nor convert the 

ſame or any part thereof for any purpoſes other than 

mowing or feeding; and ſhall -not and will not do any 

other act whatſoever to impoveriſh the ſaid park or pad- 

docks, but on the contrary ſhall and will endeavour to 

improve the fame; anD ALs0 that he the ſaid John Eden- Nottoafign 

ſee, his executors or adminiſtators, ſhall not and will not, enge. 

during the continuance of this preſent demiſe, aſſign the 

ſaid hereby demiled leaſe or premiſes, or any part thereof, 

to any perſon or perſons whomſoever without the licence 

or conſent of the guardian for the time being of the ſaid 

Charles Marquis of Granby, or the perſon or perſons who 

for the time being ſhall be entitled to the freehold or 

inheritance of the ſaid hereby demiſed premiles, imme- 

diately expectant on the determination of the ſaid term of 

three years and one quarter of a year, for that purꝑoſe firlt 

had and obtained in writing, ſigned with his, — their 

hand or hands; AvD ALso that he the ſaid 7h Edenſee, To ley down 

his executors and adminiſtrators, ſhall and will, in the firſt Ed 

year of the ſaid term of three years and one quarter of a 

year, ſow and lay down the twelve acres of land, part of 

the ſaid park which he or they is or are ſo empowered to 

plough in the fame year as aforeſaid, (ſix acres whereof 

have been heretofore ploughed,) with a ſufficient quantity * 

of good and proper graſs- ſeeds, in a huſband-like manner, 

and not afterwards plough or break up the ſame twelve # 

acres of land, but continue the ſame as graſs-land or ground, 

for and during the remainder of the ſame term of three years 

and one quarter of a year, and leave and give up the ſame 

as ſuch in good condition at the end or other ſooner de- 
termination of the ſaid term, which ſhall firſt happen: 

PROVIDED ALWAYS, that if the ſaid rents hereby reſerv- power of 

ed or made payable, or any of them, or any part thereof, .. 

ſhall be behind or unpaid by the ſpace of forty days next 

over or after any of the days or times hereinbefore men- 

tioned or . for the payment thereof as aforeſaid, 

and the ſame ſhall be demanded on the expiration of the 

laid forty days, or at any time afterwards, and ſhall not be 

paid at the time of ſuch demand, or if the ſaid Jobn Edens 
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fee, his executors or adminiſtrators, do not or ſhall not at 


all times hereafter well and truly obſerve, perform, fulfil, 
and keep all and ſingular the covenants or. agreements 
herein contained, which on his or their parts and behalf 
are and ought to be obſerved, performed, fulfilled, and 
kept, then and in any ſuch caſe it may and ſhall be lawful 
to and for the ſaid Charles Marquis of Granby, or his 
guardians, for and- on his behalf, or other the perſon or 
perſons who for the time being ſhall be entitled to the 
freehold or inheritance of tie ſaid demiſed premiſes, into 
and upon the ſaid hereby demiſed premiſes, or any part 
thereof in the name of the whole, to re-enter, and the 
ſame to have again, repoſſeſs, and enjoy as in his or their 
firſt and former eſtates; any thing hereinbefore contained 
to the contrary thereof in anywile notwithſtanding : AN 
the ſaid Ducheſs of Somerſet doth hereby for herſelf, her 
executors and adminiſtrators, and the ſaid Charles Marquis 
of Granby, covenant, promiſe, and agree, to and with the 
ſaid John Edenſee, his executors and adminiſtrators, that 
he the ſaid John Edenſee, his executors and adminiſtrators, 
paying the ſaid rents, and performing all the covenants 
and agreements hereinbefore reſerved and contained on 
the part and behalf of the faid John Edenſee, his executors 


and adminiſtrators, to be paid, kept, obſerved, and per- 


formed, ſhall and may, during the continuance of this pre- 
ſent demiſe, peaceably and quietly have, hold, occupy, 
poſſeſs, and enjoy all and ſingular the ſaid demiſed pre- 
miſes, with their appurtenances, without the lawful let, 
ſuit, moleſtation, interruption, or diſturbance of, from, or by 


the ſaid Ducheſs of Somer/et, or the ſaid Charles Marquis 


of Granby, Is wiTNEss, Sc. 
— — CE IT I — ———— 
Leaſe of Mines, 
THIS Ixorvrukk, made, Cc. BETwrzx the Right 
Honoumble George Edward Arthur Earl of Potis, of 


the one part, Thomas Edenſee of, &c. and John Macget 
of, Sc. miners, of the other part, W1TNESSETH, that the 


ſaid Earl of Powwis, in conſideration of the rent, duties, 


covenants, and agreements hereinafter reſerved and con- 
tained, on the part of the faid Thomas Edenſee and Jobn 
Macgee, to be paid, obſerved, and performed, narn de- 


miſed, ſet, and to farm let, and by theſe preſents DoTH 
| : 3 de miſe, 
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demiſe, ſet, and to farm let and ſet unto the ſaid Thomas 


Edenſee and John Macgee, ALL and every the mines, veins, Parcels, 


ſtrings, groves, rakes, pipes, and beds of lead ore, tin 
ore, copper ore, calamine, booze, ſmytham, and other 
minerals and matters to make lead, tin, copper, braſs, or 
other metal which now are or 1s, or which ſhall or may 
be opened or diſcovered in or upon all that part of the 
waſte land called Coedy Graig, otherwiſe Crickbeath Hill, 
ſituate, lying, and being in the townſhips of Llyncklys and 
Crickheath, or one of them, within the manor of Duparts 


in the county of Salop, bounded on the ſouth from the Boundaries, 


lands of Sir Henry Bridgman, Bart. to a cloſe called Cae 
Bagley, by a certain old mine- work called the Great Rake, 
and from thence to the road from'Llanymypneck to Ofweſtry, 
by part of Cae Bagley aforeſaid, and a certain mark or 
boundary lately made and ſet out between the works here- 
by intended to be demiſed and granted, and certain other 
works on the other parf of Crictbeaib Hill aforeſaid, now 
or lately carried on by Ellis Jones and John Butler; on the 
eaſt by the ſaid road from Llanymyneck to Oſtoaſtry, and 
by lands of and belonging to Green, Eſquire, the 
ſaid Earl of Potis and John Robert Hill, Eſquire ; on the 
north by a cloſe of the faid John Robert Hill and the road 
from Shrewſbury to Llanraide; and on the weſt by the 
aforeſaid Sir Henry Bridgman, Bart. ; AND ALSO in, upon, 
or underneath ALL that part of Cae Bagley aforeſaid, 
lying on the north fide of the aforementioned mark or 
boundary between this and Meſſrs. Zenkins and Ilill's works, 
together with all the incloſures belonging to the ſaid Earl 
upon the firſt aforementioned part of the ſaid waſte land; 
ALL which part of the ſaid waſte land, the faid cloſe called 
Cue Bagley, and the faid ſeveral inclofures with the bound- 
aries aforeſaid, are more particularly delineated, deſcribed, 
and ſet forth in the map, plot, or ground plan contained 
in the margin of theſe preſents. Ax the ſaid Earl hath 
given and granted, and doth hereby give and grant unto 
the ſaid Thomas Edenſee and John Macgee, full liberty and 
authority to and for them, their executors, adminiſtrators, 
and aſſigns, with miners, agents, workmen, and ſervants, 
to open, ſink, drive, dig, work, and make any ſhafts, 
drifts, croſs cuts, ſumphs, pits, and adits, and to win, 
gain, get up, work, ſtamp, buddle, waſh, cleanſe, make 
merchantable, ſmelt, run down, refine, and keep the ſaid 
minerals, ores, and other matters and premiſes hereby 
granted in, upon, and from ** ſaid lands contained within 

4 ' 2 the 
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the boundaries aforeſaid, or any part thereof; anD Also to 
ere, build, ſet up, repair, maintain, and continue any 
ſmelting-houſes, ſtore-houſes, bingſters, ſmithies, forges, 
workſhops, mills, pumps, gins, and other buildings, en- 
gines, and machines, for all or any of the ſaid purpoſes, 
and any dwelling-houſes or cabins for the habitation of 
their agents, ſervants, and workmen, during ſuch time as 
they ſhall reſpectively be employed in and about working 
the ſaid mines, or cleaning and ſmelting the ſaid ore or 
minerals; AND LIKEWISE full liberty and authority to 
raiſe, take, convert, and uſe ſtones, clay, and waters, and 
cut and make watercourſes, trenches, and buddles, and 
generally to do all or any other neceſſary, convenient, and 
reaſonable acts, matters, and things in and upon the ſaid 
lands contained within the boundaries aforeſaid, or any 
part thereof, for the good and effectual erecting, build- 
ing, ſetting up, repairing, and maintaining ſuch houſes, 
buildings, engines, and machines, and working the ſaid 
mines, engines, and machines, and getting, manufacturing, 
taking, and carrying away the ſaid metals, ores, minerals, 
Hal nd and other demiſed matters, To HAVE, HOLD, uſe, exerciſe, 
ce mn and enjoy the ſaid mines, privileges, liberties, and autho- 
years, rities, and all and ſingular other the premiſes hereby re- 
ſpectively demiſed and granted unto the ſaid Thomas Eden- 
fee and John Macgee, their executors, adminiſtrators, and 
aſſigns, from the 29th day of September next enſuing, for 
and during the term of twenty-one years thence next fol- 
Haledum lowing, and fully to be complete and ended; AND 70 
— HAVE AND TO HOLD all and every the ſaid ores, minerals, 
in the tem, and other matters, to make lead, tin, copper, or braſs, that 
for ener. ſhall be found, had, and gotten within the ſaid term, in 
or upon all or any part of the ſaid lands contained within 
the boundaries aforeſaid, unto the ſaid Thomas Edenſee and 
John Macgee, their executors, adminiſtrators, and aſſigns, 
to their own proper uſe, as their own proper goods and 
Reddend:m Chattels for ever; YIELDING AND PAYING therefore unto 
forevery:9® the ſaid Earl of Powis, his heirs and aſſigns, the ſeveral 
ferent kinds and reſpective royalties or ſums of money following, of 
ofore 3nd... lawful money of Great Britain, (viz.) for every ton of 
ferent ſums. JEad ore the ſum of 1/, and 55., for every ton of tin ore 
the ſum of 37., for every ton of copper ore the ſum of 
21. 105., for every ton of calamine the ſum of x/. 75. 6d. 
and for every ton of booze, ſmytham, and other matters 
to make lead, tin, copper, or braſs, ſuch ſum or ſums of 
money reſpectively as are uſually and cuſtomarily ou - 
Ft 
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ſuch matters in other mines, (which in caſe of diſpute 

ſhall be aſcertained and ſettled by two indifferent perſons, 

whereof one ſhall be choſen by each party,) and in the 

ſaid re ſpective proportions for any greater or leſs quan- 

tity than a ton, the ſame ore, minerals, and other matters 

to be weighed from time to time after the ſame ſhall be 

cleanſed and made merchantable, and fit for melting and 

calcining reſpectively, and within three calendar months 

next after the ſame ſhall be reſpeRively had and gotten, 

and at or as near as conveniently may be to the place and 

places where the ſame ſhall be ſo reſpectively had and. 

gotten, and the ſaid ſcveral reſpective payments to be 

then and there made without any deduction or abatement, 

on any account whatſoever, and before any part of the 

ſaid ores, minerals, or other matters be removed there- 

from. Ax the ſaid Thomas Edenſee and Fohn Macgee for Covenant by 

themlclves, and every of them, their and every of their ev | 

heirs, executors, and adminiſtrators, do hereby jointly and for the ore 

ſeverally covenant and agree, to and with the ſaid Earl of Ferns © 

Powis, his heirs and aſſigns, in manner following, (viz.) method; 

that they the ſaid Thomas Edenſee and Fohn Macgee, . 

their executors, adminiſtrators, and aſſigns, ſhall and will 

from time to time, and at all times during the ſaid term 

hereby granted, work and make trials for ores and mine- 

rals in, through, and upon the ſaid lands within the 

boundaries aforeſaid, according to the beſt and moſt im- 

proved methods of carrying on ſuch works, and the uſual 

courſe of working mines with effect, and keep fix or 

more able labouring miners conſtantly employed in dig- 

ging, ſearching for, and getting ſuch ores and minerals; 

AND ALSO Keep a true account in books of all the ores, and to keep 

minerals, and other matters, to make, lead, tin, copper, un or the 

or braſs, which they ſhall from time to time find and get ores they 

in or upon the ſaid lands coftained within the boundaries _— 

aforeſaid, or any part thereof, and permit the ſaid Earl, leder to in- 

his heirs and aſſigns, and his and their agents, at all ſeaſon- an 

able times to inſpect the ſame, and take copies thereof make ex- 

and extracts therefrom; and ſhall and will make mer- — _ 

chantable and fit for ſmelting and calcining reſpectively, and wdgh 

and weigh up once in every three calendar months at oer in hee 

fartheſt, all ſuch and ſo much of the ſaid ores, minerals, ==>, 

and other matters as ſhall have been gotten as aforeſaid 

three months next before, and be remaining unaccounted 

for to the ſaid Earl, his heir or aſſigns; Ax D ſhall and and give the 

will give notice in yore of their intending ſo to weigh, (ir! —_ 
3 at 
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at leaſt ſix days before each time of weighing, unto the 

ſaid Earl, his heirs or aſſigns, or his or their agent ; and 

ſhall not nor will weigh any of the ſaid ores, minerals or 

other matters, without the attendance or privity of the ſaid 

2nd pay the Earl, his heirs or aſſigns, or his or their agent; Aub 
a. ALSO that they the ſaid Tomas Edenſee and Jobn Macgee, 
their executors, adminiſtrators, and aſſigns, ſhall and vill 

from timę to time pay or cauſe to be paid unto the ſaid 

Earl, his heirs and aſſigns, the before reſerved royalties 

or ſums of money in manner aforeſaid, immediately after 

and at the time and place where the ſaid ores, minerals, or 

other matters ſhall be from time to time reſpectively 
weighed, and before any part thereof ſhall be carried 

In default away as aforeſaid; AND in default at any time or times of 
ads, ars ſuch weighing, notice, and payment, or either of them, 
payment, that then and ſo often it ſhall and may be lawful to and 
— for the ſaid Earl, his heirs or aſſigns, or his or their agent, 
from time to time to ſeize and diſtrain all the ores, mine- 

rals, and other matters which are and thereafter ſhall be 

raiſed and remaining on the ſaid lands, within the bounda- 

ries aforeſaid, or any part thereof, and the ſame to im- 

pound, fell, and diſpoſe of, for and towards the ſatiſ- 

faction and payment of ſuch royalties or ſums of money, 

and all arrears thereof, and allo all the coſts and charges 

incident to or occaſioned by ſuch diſtreſs or diſtreſſes, in 

the like and as full and ample manner and form as any 

To pay the rent whatſyever can or may be recovered by law; ano 
occupiers Of LIKEWISE that they the ſaid Thomas Edenſee and Fobn 
within the Macgee, their executors, adminiſtrators, and aſſigns, ſhall 
of thede. and will from time to time, upon demand, pay the leveral 
qaſe @ rea-.. OCCUPIETS for the time belag of the ſaid cloſe called Cae 
faction for Bagley, and other the incloſures on or near the ſaid lands 
— contained within the boundaries aſoreſaid, reaſonable ſatiſ- 
by working faction for the treſpaſs or damage that hall be committed 
. mine or occaſioned on their ſaid reſpective lands by working 
T the ſaid mines, or carrying or not carrying away the 
produce thereof, or any materials to and from the ſaid 
| premiſes ; ſatisfaction in cafe of diſputes to be aſcertain- 
ed and ſettled by two indifferent perſons, whereof one 

— ſhall be choſen by each party; ap ſhall and will from 
grifts, Sc.; time to time, and at all times during the term hereby 
granted, well and effectually clear out of all and every 

the ſhafts, drifts, crofs cuts, ſumphs, pits, and adits which 

they have ſunk, dug, or worked, or ſhall fink, dig, or 

work, in or e the _ lands contained within the 

. boundarics 
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boundaries aforeſaid, or any part thereof, all the deeds, 

gear, or waſte which ſhall ariſe or be there, and leave 

ſufficient and ſubſtantial branching or other ſupports 

therein for the effectual ſupport of the mine; AND AL 

well and effectually ſecure all and every the ſaid ſhafts, 

drifts, croſs cuts, ſumphs, pits, and adits, as well within 

as on the ſurface; and not make up or fill, or ſuffer to 

be made up or filled, the ſame, any or either of them, as 

uſeleſs, not worth working in, or otherwiſe, without the 

conſent of the ſaid Earl, his heirs or aſſigns, or his or 

their agents, firſt obtained in writing ; nor do or commit, not to do 

or ſuffer to be done or committed, any wilful, careleſs, or ! —— 5 

negligent act, matter, or thing whatſoever which may the mines; 

damage, hazard, or endanger the ſaid mines, or any of 

them, or the future working thereof; AND MOREOVER, to convey | 

that they the ſaid Thomas Edenſee and John Macgee, their — — 

exccutors, adminiſtrators, and aſſigns, ſhall and will at all through the 

ſeaſonable times, and in the uſual manner, convey the ſaid C_—_ 

Earl, his heirs and aſſigns, and his and their agents, gratis, l . 

into, through, and out of the ſaid mines and works, and 2 

every acceſſible part thereof, and permit and ſuffer him a 

and them to ſurvey and inſpect the ſame, and all houſes, 

buildings, erections, engines, and machines therein, and 

to ſee the manner in which the ſame are worked, managed, 

and carried on, and the ſtate and condition thereof; AND and farren- 

ALso ſhall and will, at the end or ſooner determination of «4: _ 5 

the ſaid term hercby granted, leave and yield up all and end of the 

every the ſaid mines and works, and all uſeful ſhafts, CIS 

drifts, croſs cuts, ſumphs, pits, adits, buddles, watercourſes, 

dwelling-houſes, cabins, ſmelting- houſes, - ſtore-houſes, 

bingſteads, ſmithies, forges, workſhops, mills, pumps, 

gins, and other buildings, erections, engines, and 

works which they ſhall ſink, drive, dig, work in, erect, 

build, ſet up, or make in or upon the ſaid lands, or any 

part thereof, in good and ſubſtantial order, condition, and 

repair, unto the ſaid Earl, his heirs and aſſigns, he or the leſſor 

they p.ying a reaſonable price for the ſaid premiſes and ddl 

gins, for the machinery and other parts (except the walls, price for the 

windows, partitions, doors, and covers) of the ſaid g 

ſmelting-houſes, ſmithies, forges, mills, and other engines 

and machines, and for the timber and iron of and belong- 

ing to the ſaid bingſteads and buddles, which price in caſe 

of diſpute ſhall be ſet by two indifferent perſons (where- 

of one ſhall be choſen by each party); but in caſe the Leber got te 

ſaid Earl, his heirs or aſſigns, ſhall not be minded to keep u 
3 | all 


PRECEDENTS 


all the faid premiſes to be ſo paid for as aforeſaid, then 
the ſaid Thomas Edenſee and John Macgee, their executors, 
adminiſtrators, and aſſigns, ſhall and may take and carry 
away for their own uſe and benefit, ſuch of them as the 
ſaid Earl, his heirs or aſſigns, or his or their agent, ſhall 
appoint, and the remainder only to be valued as aforeſaid, 


Corenant by and pid for by the ſaid Earl, his heirs or aſſigns; Aub 


leſſor for 
quiet enjoy - 
ment. 


the ſaid Earl of Powis for himſelf, his heirs, executors, 
and adminiſtrators, doth hereby covenant with and grant 


. unto the ſaid Thomas Edenſee and Jobn Macgee, their ex- 


ecutors, adminiſtrators, and aſſigns, that they the ſaid 
Thomas Edgnſee and Jobn Macgee, their executors, ad- 
miniſtrators, and aſſigns, (by and under the rents or 
royalties, and covenants and agreements herein contained,) 
ſhall and lawfully may quietly have, hold, uſe, exerciſe, 
and enjoy the ſaid mines, privileges, liberties, authorities, 
and all and ſingular the premiſes hereby reſpectively de- 
miſed and granted, without any lawful ſuit, eviction, let, 
or moleſtation of or by the ſaid Earl, his heirs or aſſigns, 
or any perſon or perſons claiming or to claim from, by, 
under, or 1n truſt for him or them : PROVIDED ALWAYS, 
and it is hereby covenanted, agreed, and declared by and 
between the ſaid parties hereto, that if the ſaid Thomas 
Edenſee and Fohn Macgee, their executors, adminiſtrators, 
or aſſigns, ſhall omit, for the ſpace of two months toge- 


ther in any one year of the faid term, to keep one pit or 


ſhaft at leaſt conſtantly, regularly, and effectually at 
work upon the ſaid lands contained within the boundaries 
aforeſaid, or ſome part thereof, or at any time to 
keep ſix able labouring miners at leaſt employed in the 
digging, ſearching for, and getting the faid ores and 
minerals, or to keep ſuch books of account as aforeſaid, 
or ſhall not permit ſuch books of account to be inſpect- 
ed, copied, or extracted as aforeſaid; or if they do or 


all refuſe or neglect to weigh up, or cauſe to be weighed 


up, once 1n every. three calendar months, all the ores and 


minerals that ſhall be gotten as aforeſaid, or to give ſuch 
previous notice of each weighing as hereinbefore men- 


tioned, or pay unto the ſaid Earl, his heirs and aſſigns, 
all and every the ſum and ſums of money hereby reſerved 
and made payable to him and them as aforeſaid, or to 
make to any of the ſaid tenants or occupiers of Cae Bagley, 
or other the ſaid incloſed lands within, on, or near the 
boundaries aforeſaid, ſuch ſatisfaCtion for treſpaſs and damage 
as alorclaid, or to name a proper indifferent perſon for 

D . aſcertaining 
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aſcertaining the amount thereof in caſe of diſpute therein as 
aforeſaid, or to clear the ſaid mines and works of the deads, 
gear, or waſte ſtuff, or any part thereof as aforeſaid, or to 
leave proper and ſufficient cranches therein as aforeſaid, 
or well and ſufficiently to ſecure the ſaid mines and works, 
or any part thereof as aforeſaid, or if they ſhall make up 
or fill any or either of the ſaid ſhafts, drifts, croſs cuts, 
ſumphs, pits, or adits without ſuch licence as aforeſaid, 
or do or commit, or ſuffer to be done or committed, any 
wilful, careleſs, or negligent act, matter, or thing what- 
ſoe ver which may damage, hazard, or endanger the ſaid 
mines, or the preſent or future working thereof as afore- 
faid, or ſhall refuſe or neglect to convey into, through, 
and out of the ſaid mines and works, in manner aforeſaid, 
ſuch perſon or perſons as ſhall be appointed to inſpect the 
ſame as aforeſaid, or any of them, or co permit and 
ſuffer ſuch perſon or perſons, or any of them, to inſpect 
the ſaid mines and works, or any part thereof, in manner 
and for the purpoſe aforeſaid, that then and in any af 
the ſaid caſes it ſhall be lawful to and for the ſaid Earl, 
his heirs or aſſigns, into the faid mines and works, and 
all the ſaid ſhafrs, drifts, croſs cuts, ſumphs, pits, adits, 
trenches, buddles, and other the premiſes, or into any 
part thereof in the name of the whole, to re-enter, and 
the ſame and every part thereof to have again, repoſſeſs, 
and enjoy as in his and their firſt and former eſtate ; any 
thing herein contained to the contrary: notwithſtanding : 
PROVIDED ALSO, and the ſaid parties hereto do hereby Preite, h 
reſpectively further covenant, agree, and declare unto and 1 re 
with each other, that if it ſhall happen that the ſaid de- ia the la 
miſed premiſes ſhall not produce yearly, and every year n 
during the laſt nineteen years of the faid term of twenty- produce on 
one years, lead ore, tin ore, copper ore, calamine, booze, tus de 2. 
or ſmytham, after the rate of two tons a-week, one week week, 
with another, to be weighed and computed after the ſame 
is cleanſed, waſhed, dreſſed, and made merchantable and 
fit for ſmelting; and they the ſad Thomas Edenſee and — 
John Macgee, their executors, adminiſtrators, and aſſigns, in the year 
ſhall not, in and during the year in which ſuch deficiency ae, 
ſhall happen, have laid out ahd expended the ſum of 1000. u hap. 
in the work of labouring miners only in the making and — 
purſuing trials, excluſive of the charges of agents, en- 1c in the 
ginecrs, mechanicks, engines, machines, tools, and other bang 

5 materials; — 
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the leſſees materials; THAT THEN and in ſuch caſe the ſaid Thomas 
will pay the Edenſee and John Macgee, their executors, adminiſtrators, 
in lieu of the Or aſſigns, ſhall and will on the firſt Monday in every 
_— three calendar months of the faid laſt nineteen years of 
the ſaid term, wherein it ſhall both happen that the ſame 
premiſes ſhalt not produce, and the faid Thomas Edenſer 
and John Macgee, their executors, adminiſtrators, or 
. aſſigns, ſhall not expend in labour, as before reſpectively 
ſpecified, well and truly pay or cauſe to be paid unto 
the ſaid Earl, his heirs or aſſigns, the rent or ſum of 
200. of lawful money of Great Britain, in lieu and ſtead 
or vill eive of the payments; or ſhall and will give notice in writing 
quitand for- unto the ſaid Earl, his heirs or aſſigns, that they will 
render up ſurrender or yield up this preſent leaſe, and the premiſes 
twelve hereby granted, at the end of twelve calendar months 
months 3f- next after ſuch notice, and ſhall and will accordingly ſur- 
render and deliver up the fame to be cancelled and made 
void, and leave, and yield up all ſuch houſes, cabins, 
bingſteads, ſmithies, forges, mills, and other erections 
and buildings which ſhall have been erected and built by 
them, or either of them, by virtue of theſe preſents, and 
remain ſtanding one year next before the time of ſuch 
notice given, together with all pits, ſhafts, levels, ſoughs, 
trenches, buddles, watercourſes, and other works therein 
or belonging thereunto, in good and ſubſtantial condition 
and repair, according to the covenant hereinbefore con- 
rained; THEN and in ſuch caſe theſe preſents, and every 
clauſe, matter, and thing herein contained, and the term 
and eſtate hereby granted, ſhall at and from the end of 
ſuch twelve calendar months ceaſe, determine, ànd be 
utterly void, to all intents and purpoſes whatſoever ; any 
thing herein contained to the contrary notwithſtanding, 

Is wiTNESS, Se. 
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Lord Grofvenor's Form of Leaſes of Lead Mines. 


Parties. Ts IndenTUuRE, made, Cc. BETWEEN the Right Ho- 


nourable Richard Earl of Groſvenor, of the one part, 

and William Edenſee and John Macgee, of the other 

| Confider- part, -WITNESSETH, that for and in conſideration of the 
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reſervations, payments, covenants, and agreements here- 
inafter reſerved and contained by and on the part and 
behalf” of the ſaid William Edenſee and Jobn Macgee, their 
executors, adminiſtrators, and aſſigns, to be paid, done, 
and performed, he the ſaid Earl naTa demiſed, leaſed, 
granted, ſet, and to farm let, and by theſe preſents porn 
demiſe, leaſe, grant, ſet, and to farm let unto the ſaid 
William Edenſee and Jobn Macgee, their executors, admi- 
niſtrators, and aſſigns, - ALL, &c. together with full, free, 
and abſolute liberty, licence, power, and authority to and 
for the ſaid William Edenſee and John Macgee, their exe- 
cutors, adminiſtracors, and aſſigns, agents, workmen, and 
ſervants, to open, dig, and fink or make a pit or pits, 
ſhafts, levels, drains, and ſoughs, and to ſearch for, get, 
and take up, work, win, and dig all forts of mines and 
minerals, vein and veins of lead or lead ore, and matters 
to make lead and calamine, or ſtone called lapis cala- 
minar{s, of, in, and from the aforementioned premiſes, or 
any part thereof; TOGETHER ALSO with full, free, and ab- 
ſolute liberty, licence, power, and authority to cut and 
.make watercourſes, drains, buddles, and bingſteads for 
waſking, cleanſing, and keeping the ſaid ores, and water 
to waſh the faid lead ore, and for all other neceſſary uſes 
about the ſaid mines or works, and alſo places commonly 
called Buddles, in which the faid ore- may from time to 
time be conveniently waſhed and dreſſed, with free ingreſs, 
egreſs, and regreſs with carts, horſes, and carriages, or 
otherwiſe, to carry the ſame ore or calamine, or ſtone 
called /apis calaminaris, and to bring and carry all other 
materials and neceſſary carriages to and from the ſaid 
mines, rakes, beds, holes, and premiſes, and every or 
any of them; To Have, HOLD, uſc, exerciſe, and enjoy the 
ſaid ground, mines, minerals, veins, beds, rakes, holes, 
liberties, privileges, powers, and all and ſingular the pre- 
miles hereby demiſed, or mentioned or intended ſo to be, 
with their and every of their appurtenances, unto the ſaid 
William Edenſze and John Macgee, their executors, admi- 
niſtrators, and aſſigns, from the day next before the day 
of the date of theſe preſents, for and during and unto the 
full end and term of twenty-one years thence next enſu- 
ing, and fully to be complete and ended; anD ro HAVE 
AND TO HOLD all and every the lead ore and matters to 
make lead, and alſo the calamine or ſtone called lapis ca- 
{aminaris, that ſhall be had, found, or gotten in every or 

Any 


331 


and cut wa. 
tercoutſes, 
&c. 


for 21 years. 


Habendum 
the ore to 


the proper 


332 


Reddendum. 


. 


Covenant 
for payment 
of the rent; 


457 
* 
* 


= * * ; 
—_— m4 ae — 3 
=— — - 


PRECEDENTS : 


any part of the ſaid ground during the term aforeſaid, un- 
to the ſaid William Edenſee and Jobn Macgee, their exe- 
cutors, adminiſtrators, and aſſigns, to their own uſe and 
behoof, and for and as their own goods and chattels for 
ever; YIELDING AND PAYING therefore, for the ores and 
calamine or ſtone called lapis calaminaris, to be gotten in 
the ground above deſcribed, the ſeveral prices following, 
(that is to ſay) the ſum of a ton for every ton of lead 
ore, booze, and ſmytham, ar matters to make lead, and 
for any other leſs quantity than a ton after the ſame rate, 
the ſame being well cleanſed, waſhed, dreſſed, and made 
merchantable and fit. for ſmelting, which the ſaid William 
Edenſee and Jobn Macgee, their executors, adminiſtrators, 
and aſſigns ſhall dig and get out of the ſaid ground and 
premiſes, in the ſaid place or map marked or diltinguiſhed 
with | 
or out of any part thereof, and the ſum of 
J. a ton for every ton of calamine or ſtone called 
lapis calaminaris that ſhall be had, found, or gotten by 
them the ſaid William Edenſee and Jobn Macgee, their 
executors, adminiſtrators, and aſſigns, in or 'out of the 
ſaid ground and premiſes hereby demiſed, or any part 
thereof, duting the ſaid term, the money to be paid at the 
time of weighing the ſaid ore and calamine, or ſtone called 
lapis calaminaris, reſpectively, or once in three months at 
furtheſt during the ſaid term, at the choice of the faid 
Earl, his heirs or aſſigns, at or upon the place or places 
where the ſame ſhall be reſpectively gotten and weighed, 
before the ſame are carried away, without any deduction 
or. abatement for or fin reſpect of any matter, cauſe, or 
thing whatſoever. A the ſaid William Edenſee and Jobn 
Macgee do hereby for*themſelves ſeverally and reſpec- 
tively, and for their ſeveral and reſpective heirs, executors, 
adminiſtrators, and aſſigns, and for every of them, cove- 
nant, promiſe, and agree to and with the faid Earl, his 
heirs and aſſigns, by theſe preſents, that they the faid 
William Edenſee and John Macgee, or one of them, their 
or one of their executors, adminiſtrators, or aſſigns, ſhall 


and will, during the ſaid term of twenty-one years, well 
and truly content, ſatisfy, and pay, or cauſe to be well and 


truly ſatisfied, contented, and paid unto the ſaid Earl, his 
eirs and aſſigns, for the ſaid lead ore, booze, ſmytham, or 
matters to make lead and calamine, or ſtone called /apts 
calaminaris, the before mentioned or reſerved ſeveral ſums 
0 
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of money for the ſaid lead ore, after the ſame ſhall be 
cleanſed, waſhed, dreſſed, and made merchantable and fit 
for ſmelting, and for the ſaid calamine or ſtone called /apis 
calaminaris, immediately from and after or upon the weigh- 
ing thereof reſpeCtively, at or upon the place or places 
where the ſame ſhall be reſpectively gotten and weighed, 
before the ſame be carried away; ax that they the ſaid to weigh «> 
William Edeſſee and John Macgee, their executors, admi- in every 
niſtrators, and aſſigns, ſhall weigh up all the ſaid lead ore, Wes 
and matters to make lead and calamine, or ſtone called 
lapis calaminaris, that ſhall be gotten as aforeſaid, being 
firſt well waſhed, dreſſed, and made merchantable and fit 
for ſmelting, or cauſe the ſame to be weighed up once in 
every three months at furtheſt after the digging and getting 
thereof reſpectively during the term hereby demiſed ; AND ada 
ALSO that they the ſaid William Edenſee and Fohn Mocgee, thereof ts 
or one of them, their or one of their executors, admini- or; 
| ftrators, or aſſigns, ſhall or will give or ſend two days' 
notice or more 1n writing before the weighing up of any Fl 
«of the ſaid lead ore or calamine, or ſtone called lapis cala- 
minaris, to the ſaid Earl, his heirs or aſſigns, or to ſome of 
his or their agents or ſtewards, of the weighing thereof re- 
ſpectively, ſo that they or ſome of them may come or 
ſend to ſee the ſame weighed up, and that no lead ore, 
booze, or ſmytham, calamine or ſtone called /apis calami- 
naris, ſhall be weighed without ſuch notice or privity of 
ſome or one of the agents or ſtewards of the faid Earl, his 
heirs or aſſigns, as aforeſaid ; Ax D FURTHER, that they the to lay our a 
faid William Edenſee and Jobn Macgee, their executors, ad- £2 fun 
miniſtrators, or aſſigns, or one of them, ſhall and will, three years 
within the ſpace of three years from the day of the date in, che 
' hereof, lay out and expend the ſum of J. at the leaſt mines, ue. 
in proſecuting the mines and works intended to be carried 
on purſuant to the powers hereinbefore contained; AND Leb to 
ALSO, that he the ſaid Earl, his heirs or aſügus, or the per- hrethe fir 
ſon or perſons aforeſaid, from time to time and at all times purchaſe of 
hereafter during the term hereby demiſed, at his and thejr theteaver; 
will and pleaſure, ſhall and may have the liberty, privi- 
lege, and advantage of the firſt refuſal and preference in 
buying of and from the faid William Edenſee and John 
Macgee, their executors, adminiſtrators, and aſſigns, all 
ſuch quantities of lead ore whieh they or any of them ſhall, 
at any time hereafter during the ſaid term hereby granted, 
get and raiſe from and out of the ſaid premiſes, he = ; 
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faid Earl, his heirs and aſſigns, paying unto the ſaid Milian 

Edenſee and John Macgee, their executors, adminiſtrators, 

or aſſigns, as good a price or as much money for ſuch ore 

as they or any of them can get or procure elſewhere for 

the ſame, at the ſeveral and reſpective times that the ſaid 

and to enter lead ore is or ſhall be offered or expoſed to ſale; and 
inſpect the FURTHER, that it ſhall and may be lawful to and for the 
works. ſaid Earl, his heirs or aſſigns, and his or their agents, 
workmen, and ſervants, at all times during the ſaid term, 

to enter into and upon the mines and works hereby de- 

miſed, or any part thereof, and to go down any of the pit 

or pits, ſhaft or ſhafts, which now are or ſhall or may be 
hereafter ſunk, opened, or made in, upon, or under the ſaid 

remiſes, or any part thereof, and from time to time, when 

he or they ſhall think fit, to view, dial, and examine the 

ſame, and the ſtate and condition and manner of working 
thereof, without receiving any interruption or hindrance 
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-£ 32 

8% , - . . . ITT 
—_  - whatſoever in doing thereof by or from the ſaid William 
4'Y Edenſee and John Macgee, or either of them, their or either 
34 „„ of their executors, adminiſtrators, or aſſigns, or their or any of 


their agents, ſervants, or workmen; and for the purpoſe of 
going down the ſaid pits or ſhafts, the ſaid Earl, his heirs 
and aſſigns, and his and their agent, workmen, and ſer- 
vants, ſhall have the uſe of the ropes, turn-trees, and other 
materials of or belonging to the ſaid mines or works ne- 
ceſſary and convenient for going down the ſaid pits or 
ſhafts; and in the meaſuring, dialing, and examining of the 
ſaid mines or works, ſhall be effectually aſſiſted by the 
faid William Edenſee and John Macgee, their executors, ad- 
miniſtrators, and aſſigns, and their agent, workmen, and 
Lefſeeto ſervants; AND ALSO that they the ſaid William Eden- 
— in ſee and John Macgee, their executors, adminiſtrators, and 
good repair afſigns, ſhall and will, at the end of the term hereby de- 
the tem. miſed, leave all and every the ſhafts which now are or at 
any time or times hereafter ſhall be funk in or upon the 
ſaid premiſes, or any part thereof, open and in good and 
,Powerof re ſufficient repair: PROVIDED ALWAYS, that if the faid 
les mall William Edenſee and Jobn Macgee, their executors, admi- 
not lay out niſtrators, or aſſigns, ſhall fail or omit, within the ſaid ſpace 


the above- 
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mentioned Of three years from the day of the date hereof, to lay out 
— and expend the ſaid ſum of J. at the leaſt in pro- 


works; ſecuting the ſaid mines and works intended to be carried on 
or neg ect to in the ſaid demiſed premiſes, or ſome part thereof; or ſhall 
— during the ſaid term neglect or omit to weigh up, or 5 
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ta be weighed up, all ſuch lead ore and matters to make 

lead of, and calamine or ſtone called /apis calaminaris, as 

ſhall be reſpectively gotten as aforeſaid, and that well 
dreſſed, waſhed, and made merchantable and fit for ſmelt- 

ing, within three months at the furtheſt after the digging 

or getting thereof; or to give ſuch notice before the and giveno- 
weighing up thereof as is hereinbefore mentioned ; or if — 
the ſaid William Edenſee and Johm Macgee, their executors, vent, 
adminiſtrators, or aſſigns, ſhall neglect or omit to truly ſatisfy 

content and pay, or cauſe to be well and truly ſatisfied, con- 

tented, and paid unto the ſaid Earl, his heirs or aſſigns, 

any ſum or ſums of money hereby reſerved and made pay- 

able according to the reſervation aforeſaid, and the true 

intent and meaning of their covenant in that behalf; or if or fhall t. 
the ſaid William Edenſee and Fohn Macgee, their executors, ande fie. 
adminiſtrators, and aſſigns, or any of them, ſhall and do, 

at any time hereafter during the term hereby demiſed, ſet, 

let, demiſe, aſſign, or transfer over the mines and pre- 

miſes mentioned to be hereby granted, or any part there- 

of, to any perſon or N whomſoever, except to ſome 

or one of their own family, without the licence and con- 

-ſent of the ſaid Earl, his heirs and aſſigns, firſt had and 
obtained in writing for that purpoſe ;: (but nevertheleſs it (but not o 
is hereby agreed, and the ſaid Earl dqth hereby covenant, Meme 
that the ſaid William Edenſee and John Macgee, their exe- taking a 
cutors, adminiſtrators, or aſſigns, ſhall and may, at any ige br 
time or times during the term herein demiſed, be at liberty bedr; 

to take one or more partner or partners to be concerned 

with them in carrying on and working the ſaid mines, and 

in the management and profits thereof, ſuch partner or 
partners being, firſt approved of by the ſaid Earl, his heirs 

or aſſigns, or his or their principal agent for the time 

being ;) or if the ſaid William Edenſee and Jobn Macgee, or ine: 
or either of them, their or any of their executors, admi- r 
niſtrators, or aſſigns, ſhall hinder or refuſe the ſaid Earl, infpe&t. 
his heirs or aſſigns, or his or their agents, workmen, and 
ſervants, or any of them, to go in to dial, view, and exa- 

mine the ſaid mines and works, or any of them; THAT THEN 

and in any of the ſaid cafes it ſhall and may be lawful to 

and for the ſaid Earl, his heirs or aſſigns, into and upon the 

laid premiſes, and into and upon the ſhafts and pits then 

and there undemoliſhed and unpulled down, to enter, re- 

poſſeſs, and enjoy the ſame, and the produce thereof, to 


his and their own uſe and benefit, as fully and effectually 
a to 
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to all intents and purpoſes whatſoever as if theſe preſents a 

| had not been made; any thing herein contained to the a 

1 Corenant by contrary thereof in anywiſe notwithſtanding: anD the ſaid 1 
1% quiet enjoy- Earl, for himſelf, his heirs, executors, adminiſtrators, and a 
1 ent. aſſigns, doth covenant, promiſe, and agree to and with 0 
ti the ſaid William Edenſee and John Macgee, their executors, h 
4 adminiſtrators, and aſſigns, by theſe preſents, that they the * 
„ faid William Edenſee and Jobn Macgee, their executors, m 
50 adminiſtrators, and aſſigns, at and under the farms, cove- la 
5% nants, payments, proviſoes, agreements, and reſervations, ol 
$8 ſhall and lawfully may peaceably and quietly have, hold, le 
BE occupy, poſſeſs, and enjoy all and ſingular the herein- ol 
„ before demiſed premiſes, with the appurtenances, and 0 
1:5 have, hold, occupy, poſſeſs, and enjoy, take, and carry E 
. away, to their own proper uſe and uſes, all the leag ore, an 
= booze, and ſmytham, or matters to make lead; AvD ALs0 g! 
iN all the calamine, or ſtone called lapis calaminaris, that ſhall an 
14 be therein or in any part thereof gotten during the term ex 
T.H hereby demiſed, without any matter of let, denial, inter- an 
Y ruption, or hindrance of, by, or from the faid Earl, his aſl 
. heirs or aſſigns, or of any other perſon or perſons what- n 
5 ſoe ver lawfully claiming or to claim by, from, or under of 
| | him or them. In wiTxEess, Sc. — 
1 E. 
. lib 
5 — — — ——— —  — 70 
ſer 

del 

290 Leaſe of a Farm for a Term of 14 Years, under pre 
5 divers Reſtrictions. the 
4 4 ; * lin 
if Patties, THIS InDENTURE, made, Cc. BETWEEN John Henry anc 
He Edenſor of, &c. in the county of Devon, Eſq. of the qu: 
one part, and John Edenſee of, Ic. in the ſaid county, her 

Confiders Yeoman, of the other part, WITNESSETH, that for and in car 

ING conſide ration of the yearly rent hereinafter reſerved pay- wil 

able during the term hereby demiſed, and of the co- fon 

venants and agree ments hereinafter entered into by den 

the ſaid John Edenſee, and the conditions in theſe 17 

Demiſe, preſents contained, the ſaid Fobn Henry Edenſor HATH of 

granted, demiſed, leaſed, and to farm let, and by theſe act 

preſents born grant, ,demiſe, leaſe, and to farm let, of | 

unto the ſaid John Eden/ee, his executors, A — 
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and aſſigns, ALL that the capital meſſuage, tenement, barton, 
and farm, ſituate at within the pariſh of 
in the ſaid county, now or late in the poſſeſſion of A. B. 
and all houſes, out- houſes, edifices, buildings, gardens, 
orchards, lands, meadows, leaſes, paſtures, feedings, the 
herbage and paſture .of the woods and underwoods, and the 
ways, paths, paſſages, liberties, eaſements, profits, com- 
modities, advantages, and emoluments whatſoever to the 
ſame meſſuage, tenement, barton, and farm belonging, 
or in anywife appertaining, and therewith now held and 
leaſed, occupied and enjoyed, as part, parcel, or member 
of the ſame ſeveral premiſes, or any or either of them, 
(£xcePTING and always reſerving unto the ſaid Jobs 
Edenſce, his heirs and aſſigns, out of the tenement, barton, 
and farm herembefore mentioned, a field, piece, or plot of, 
ground, parcel thereof, now planted with young trees, 
and called or known by the name of the Nurſery; Ax o 
excepting and always reſerving out of this preſent demile 
and grant unto the ſaid J Henry Edenſor, his heirs and 
aſſigns, all mines, minerals, foſſils, and quarries, and all 
timber trees and young ſaplings likely to become timber, 
of what nature or ſort ſocver, now being and growing, 
and hereafter to be and grow, or to plant, in or upon tne 
hereby demiſed premiſes, or any part thereof, with free 
liberty of ingreſs, egreſs, and regreſs to and for the ſaid 
John Henry Edenſor, his heirs and aſſigns, and his and their 
ſervahts, labourers, and workmen, to view and fee the 
defects, repairs, and management of the hereby demiſed 
premiſes; and to dig, fell, cut down, root up, and work 
the mines, minerals, foſſils, and quarries, trees and ſap- 
lings hereby reſerved, and to carry away the fame trees 
and ſaplings, and the produce of the aforeſaid mines and 
quarries, and all and ſingular other the articles and things 
hereby excepted and reſerved, with all or any manner of 
carriages, and other conveyances (doing thereby no 
wilful waſt); AD ALsO to hawk, hunt, fiſh, ſhoot, and 
fowl at will and pleaſure on the ſeveral premiſes hereby 
demiſed, or intended ſo to be; AND Also the right and 
intereſt of planting trees of any fort on every or any part 
of the hereby demiſed premiſes within three feet of the 
troughs of the reſpective hedges and fences of the fame, 
of rearing, fencing, and otherwiſe protecting the ſame 
when planted,) ro HAVE AND TO HOLD the meſſuage, 


tenement, barton, farm, and premiſes hereinbefore men- 
Z tioned, 
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Exception, 


Habendum. 
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tioned and particularly deſcribed, together with their ſeve- 
ral and reſpective rights, members, and appurtenances, 
unto the ſaid 7% Edenſee, his executors, adminiſtrators, 
and aſſigns, from the 24th day of March next enſuing 
the day of the date of theſe prefents, for and during and 
unto the end of the term of fourteen years thenceforth 


Redderdums next enſuing, and fully to be complete and ended; yIELD- 


ING AND PAYING therefore yearly and every year, from 

and after the commencement of the ſaid term, and thence- 

forth during the ſame, unto the ſaid 7% Henry Edenſor, 

his heirs and aſſigns, by even and equal quarterly pay- 

ments, at or upon the 25th day of March, the 24th day 

of June, the. 29th day of September, and the 2 5th day of 
December, the rent or ſum of g1/. of lawful money of 

Great Britain, clear of any demand, deduction, defalca- 

tion, and abatement out of the ſame, for or in reſpect of 

the tythes, poor-rates, window-tax, highway-rates, com- 
poſitions, or any other impoſition or outgoings What- 

ſoe ver, (except the land- tax,) to be paid, aſſeſſed, im- 

poſed, made, or donc on, for, or in reſpect of the here- 

by demiſed premiſes, the firſt payment of the aforeſaid 

rent to be made on the 24th day of June now next en- 

Reddendam ſuing the day of the date of theſe preſents; vIELDING AND 
— PAYING to the ſaid John Henry Hdenſor, his heirs and aſ- 
laughed up. figns, over and beſides the yearly rent hereinbefore firlt 
reſerved, at and after the rate of 5. a year of lawful 

money of Great Britain, an acre for every quantity of 

paſture and meadow ground of the hereby demiſed pre- 

miles, which the ſaid John Edenſee, his executors, admi- 
niftrators, or aſſigns, ſhall at any time during the term 

hereby granted plough up for, or convert into tillage, the 

faid laſt- mentioned rent to commence, payable as to each 

ſeveral parcel of the ſaid paſture and meadow ground, from 

the plougbing up or converting the fame into rillage, and 

to continue payable thenceforth during all the reſidue of the 

term aſſigned, which ſhall be then to come and unex- 

pired on the quarterly days vor times of payment, the 

firſt payment of the laib- mentioned rent to be made on 

the day of payment of the yearly rent firſt above reſerv- 

ed, which, as to each and reſpective parcel of the aforclaid 

paſture and meadow ground, ſhall happen next after 
Covenant to plouphing up the fame: AND the ſaid John Edenſee tot 
py werent; himſelf, his heirs, executors, adminiſtrators, and aſſigns 
born hereby covenant, promiſe, grant, and agree to o_ 
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with the ſaid Fobn Henry Edenſer, his heirs and affigns, in 
manner follow ing; (that is to lay,) wat the ſaid hn Edu 
fre, his executors, adminiſtrators, and aſſigns, ſhall and 
will well and truly pay, or cauſe to be paid, unto the faid 
John Fleury Edenſor, his heirs and aſſigns, the two ſeveral 
yearly rents hercinbefore reſerved, on the days an times, 
and in the proportions hereinbefore limited for ment 
of the ſame, according to the reſpective re ſervations here- 
by thereof made, and the true intent and meaning of theſe 
preſents; AND Also that he the faid John Edenſee, his 
executors, adminiſtrators, and aſſigns, ſhall and will at his 
and their own proper colts and charges reſpectively carry, 
or cauſe to be carried, into and upon every and each acre, 
and fo in proportion for every leſs quantity than an acre, 
of the hereby demiſed premiſes that he or they during 
the ſubſiſtence of the term hereby granted ſhall till or 
break up to or for each courſe of tillage, for the firſt crop 
either twelve hogſheads of good well-burnt ſtone lime, 
180 ſacks of fine ſalt- water ſand, or 160 ſcams of good 
hall dung, or one-third of each of the aforeſaid three 
ſeveral ſorts of manure, and there leave, mix, ſpread, caſt 
abroad, and manage the ſame according to the beſt rules 
of good huſbandry; AND that on and after manuring the 
hereby demiſed premiſes with ſuch dreſſing, he the ſaid 
John Edenſee, his executors or adminiſtrators, ſhall not not 
will, in any ſeven years of the term hereby demiſed, take 
from off the part or parts of the hereby demiſed premiſes 
wherein he or they ſhall have raiſed winter turnips, more 
than three crops of corn or grain; AND that he the ſaid 70 
Edenſee, his executors or adminiſtrators, ſhall not nor will, 
in any ſeven years of the term hereby demiſed, take from 
of ſuch part of the hereby demiſed premites whereon 
there ſhall have been raiſed no winter turnips, more than 
tuo crops of corn or grain, and that ſuch two or three 
crops reſpectively of corn or grain ſhall in each courſe 
of tillage be taken ſeverally and ſucceſſively one after 
tie other, and that of ſuch three crops of corn or grain 
one and the firſt ſhall be wheat, and the other barley or 
bats; Av p that in any one year of the term hereby de- 
miled, he the ſaid 7h Edenſee, his executors or admini- 
[rators, ſhall not nor will ſow or plant more than twelve 
ares of the hereby demiſed premiſes with winter turnips ; 
zub that he the ſard John Edenſee, his executors, admini- 
lrators, and aſſigns, on requeſt to him or them in that 
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ot the name benalf made by the ſaid John Henry Edenſor, his heirs or 
of the per- aſſigns, ſhall and will from time to time furniſh the ſaid 
ſon, & 05 . 0 2 i 
by ande Jebhn Henry Edenſor, his heirs and aſſigns, with a note in 
wm, &©- writing to him or them ſubſcribed, of the time and place, 
is purchaſed, OF times and places at which and whence the manure 
to be fo as aforefaid expended ſhall have been pur- 
chaſed, the name or names, and place or all and every 
places of abode, of the perſon or perſons by whom, and 
and the the parcel or ſeveral parcels of ground whereon the 
Jen ſame manure ſhall have been brought and expended; 
«nd onthe AND on the trial of any iſſue or iſſues in regard to the 
tial ofany breach of this aforegoing covenant for manuring the here- 
blech of by demiſed premiſes, ſhall not nor will produce, proffer, 
1 or give to any jury or juries, inqueſt or inqueſts, in any 
noolher ei. court or courts at law, evidence of any matter, act, or 
r n thing whatſoever, other than and except of ſuch as ſhall 
be expreſſed He contained or expreſſed in ſuch note in writing as afore- 
in che note. aid; AND that the ſaid Joby Edenſee, his executors, ad- 
miniſtratos, or aſſigns, on ſuch trial as aforeſaid, ſhall 
not nor will uſe the teſtimony of any perſon or perſons 
but of him or them who ſhall be fo as aforeſaid named 
and deſigned, nor of him or them to any other purport, 
ſubſtance, or eſfect than ſhall be expreſſed in the note 
aforeſaid, and name of the parcels, quantity of ground he 
or they Mall have tilled from time to time. 
(Lor other COVENANTS, ſee the preceding Leaſes.) 


Leaſe of a Spot of Ground by Mortgagees in Fee, 
and Huſband and Wife, in Right of the Wife as 
Heir of the Mortgagor, to be built on, for 99 Years, 
determinable on three Lives, and Declaration ot 

the Uſes of a Fine for corroborating the Term. 


N TJ IIS InDENTURE of three parts, made, Sc. BrrwWIA 

J. S. of, &c. gentleman, and H. G. late of, Cc. (mort- 
gagecs in fec of the premiſes hereinafter demiſed, or inten- 
ed ſo to be, under a mortgage thereof made to them 
A. F. late of, &c. deceaſed, and A. L. of, Sc. a truſte 
for the fail A. F. by indentures of leaſe and releaſe be 
ing Gare reſpectively on or about the gth and 10th Go 
S 15 
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of January in the year 1775, the relcaſe being of three 
parts, and made, or mentioning to be made, between the 
aid A. F. and the ſaid A. L. of the firſt part, the faid 

S. of the ſecond part, and the ſaid II. G. by his name, 
and their addition of H. G. of, Oc. of the third part,) of 
the firſt part, the ſaid A. L. and AJ. his wife, (which M. L. 
is the only daughter and heir at law of the ſaid A. T., and 
as ſuch entitled to the premiſes hereinafter granted or de- 
miſed, or intended ſo to be, ſubject to the mortgage made 
thereof to the ſaid J. S. and H. G.) of the ſecond part, 
and B. L. of, Cc. of the third part, wir xEssET H, that in 
conſideration of the yearly rent and heriots hereinafter 
reſerved, and of the covenants and agreements herein- 
after inſerted, to be entered into by the ſaid B. L., and 
the conditions contained in theſe preſents, the faid J. K., 
at the inſtance and requeſt of the ſaid A. L. and the ſaid 
M. his wife, (teſtified by their being made a party or 
parties to theſe preſents, and their ſeverally executing the 
ſame, ) and the ſaid II. G. at the inſtance and requeſt of 
the ſaid A. L. and the ſaid M. his wife, and by and with 
the privity and conſent of the ſaid J. S., (teſtiſied as to 
the ſaid J. F., A. L., and M. his wife reſpectively as afore- 
ſaid,) a vo alſo the ſaid A. L. and the ſaid 37. his wife 
HAVE, and every and each of them narn granted, de- 
miſed, leaſed, and to farm letten, and by theſe preſents 
Do, and each and every of them born grant, demiſe, 
leaſe, and to farm let unto the ſaid B. I., his executors, 
adminiſtrators, and aſſigns, a iE or ſpot of ground 
(part whereof is now or was lately a garden) ſituate in 
the pariſh of A., abutting in front from north to ſouth on 
the weſtern ſide of the road leading northward from the 
town of A. aforeſaid, and extending 63 fect from north to 
ſouth, to be computed at the diſtance of 70 feet north- 
ward from the northern end of the malt-houſe, at the 
furthermoſt end of the faid ſtreet ſouthward towards the faid 
malt-houſe, and all the ground behind and to the wett- 
ward of the ſame, 63 feet of ground in front ſo far as the 
brook there, and called the O. Z. (ſave and except a piece 
or ſpot of ground, feet wide from north to ſouch, 
and 20 feet long from eaſt to welt, to be taken out of the 
ſouth- weſt part of the ſaid piece or parcel of ground herein- 
before mentioned beyond the garden-wall now there, ſo 
as to be bounded by the ſaid wall on the north part of the 


vrook on the welt part; a curtilage to a houſe behind the 
23 ſaid 
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ſaid malt-houſe on the ſouth part, and part of the ſaid 
piece or ſpot of ground hereby demiſed on the caſt part, 
which is reſerved for enlarging the curtilage to the houſe 
and malt-houſe on the ſouthern part of the piece or ſpot 
of ground, (which piece or ſpot. of ground hereby de- 
miſed is or was formerly parcel of a meſſuage or tene- 
ment, backſide, orchard, and garden, which were con- 
veyed by V. H. and J. R. to the ſaid A. F. and A. L., and 
the heirꝭ and aſſigns of the ſaid A. L.,) nevertheleſs as to 
the eſtate ſo limited to the ſaid A. L. and his heirs, 1N 
TRUST for the ſaid A. J., his heirs and aſſigns, for ever, 


by indentures of leaſe and releaſe bearing date reſpectively 


on or about the 2d and 3d. days of June in the year 1772, 
the indenture of releaſe being of three parts, and made, 
or menticning to be made, between the ſaid V. I. of the 
firſt part, the ſaid T. R. of the ſecond part, and the ſaid 
A. F. and A. I. of the third part; Ax Also the right of 
building any one or more dwelling-houſe or dwelling- 
houſes, out-houſe or out-houles, office or offices, on the 
ſaid piece or ſpot of ground hereby demiſed, (except as 
aforeſaid,) and of carrying the dwelling-houſe to be built 
on the ſouthernmoſt part of the ſaid piece or ſpot of 
ground hereby deniiſed, and the ſaid malt-houſe, and the 
wall raiſed or building on the north-eaſt part thereof, 
home to the ſaid malt-houſe and wall at any height above 
{even feet from the level of the ro2d, there to the extent 
of the northern end of the ſaid malt houſe, and wall in 
front thereof; Ax p the right, liberty, and eaſement of 
fixing beams for ſecuring the building to be fo carried 
over ihe ſaid ſeven feet of ground in the wall of the 
northern end of the ſaid malt houſe, and of the wall build- 
ing in front of the ſame; avp Also the right, eaſement, 
and authority for him the ſaid B. L., his executors, admini- 
firaiors, and aftigns, and his and their children, viſitors, 


ſervants, labourers, and workmen, and all and every the 


tenants and occupiers of all and ſingular any or either of 
the dwelling-houſe or dwelling-houtes, out-houſe or out- 
houles, to be fo built as aforefaid on the ſaid hereby de- 
miſled premiſes, or any ;p art thereof, for the time being, 
and their children, viſitors, ſervants, labourers, and work- 
men, to pals and repaſs into, from, through, out of, and over 
the faid it ven fect of ground between the ſaid malt-houſe 
and the ſaid hereby demiſed premiſes, and that part of 


the curtilage within or beyond the ſame, and on the 


north 
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north-weſt part thereof, which is in a direct line from 
eaſt to weſt with the north-weſt corner of the ſaid malt- 
houſe, to fetch water, or for any o'her purpoſe, when and 
ſo often as he and they reſpectively ſhall have occaſion ; 
AND ALSO the wall around the ſaid piece of ground, now 
or formerly a garden plot, and all ways, paths, paſſages, 
waters, watercourſes, eaſements, profits, commodities, 
advantages, and emoluments whatſoever to the laid piece 
or ſpot of ground hereby demiſed, belonging or in any- 
wiſe appertaining, or therewith or with any part thereof, 
now or at any time heretofore within twenty years laſt 
paſt, held, uſed, occupied, or enjoyed as part, parcel, or 
member thereof (txceyTiNG ind always referving unto 
the ſaid J. F. and H. G., their heirs and aſſigns, full and free 
liberty and authority for themſelves and their ſervants, 
labourefs, and workmen, and the faid A. L. and the faid 
M. his wife, to enter into and upon the ſaid hereby de- 
miſed premiſes, or any part thereof, or any or tae 
dweliing- houſes, out-houſes, and offices to be built there- 
on, twice in every year of the term hereby granted, angl 
then and there to go, paſs, and repals into, from, and 
through the ſame, and every or any part thereof, to view 
and ſee the management, repairs, and conditipn of the 
lame premiles, and every part thereof); TO HAVE AND TO 
HOLD the ſaid piece or ſport of ground, rights, eaſements, 
liberties, privileges, intereſts, and authorities.reipectively 
hereby demiſcd and granted, or intended fo to be, and 
all and ſingular other the premiſes hereinbefore demiſed 
and 7 or intended ſo to be, (except as atorelaid,) 
with thEappurtenances, unto the ſaid B. L., his executors, 
adminiſtrators, and aſſigns, henceforth for and during and 
unto the end of the full term or time of 99 years now 
next and immediately enfuing, and fully to be complete 
and ended, if A. L., daughter of the faid B. L., aged 
about ſix years, VV. I., fon of the ſaid B. I., aged about 
three years, and H. S., fon of I. S. of A. aforeſaid, maſon, 
any or either of them ſhall ſo long happen to live; YIELD- 
ING AND PAYING therefore unto the ſaid J. S. and II. G., 
their heirs or aliigns, yearly and every year during the 
term hereby granted, the rent or ſum of 25s. 64. of lawful 
money of Great Britain, (clear of land- tax,) in even 
portions, by even and equal quarterly payments at or 
upon the days or times hereinafter mentioned ; (that 1s to 
y,) the 25th day of March, the 24th day of June, the 

2 4 29th 
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2gth day of Sepember, and the 25th day of December (the 
firſt payment thereof to be made on the 25th day of 
December now next enſuing the day of the date of theſe 
preſents) ; AND ALSO yielding and paying unto the ſaid 
J. S. and H. G., their heirs or aſſigns, the ſum of 15. in 
the name of an heriot or farlien, upon and after the de- 
ceaſe of every of them the ſaid M. I., W. I., and II. L.; 
AND the ſaid B. L. doth by theſe preſents for himſelf, 
his heirs, executors, adminiſtrators, and aſſigns, covenant, 
promiſe, grant, and agree to and with the faid J. S. and 
H. G., their heirs and aſſigns, in manner following; (that 
is to ſay,) that he the ſaid B. L., his executors, "adinini- 
ſtrators, or aſſigns, ſhall or will from time to time, and at 
all times during the term hereby granted, well and truly 
pay or cauſe to be paid unto the ſaid J. S. and II. G., their 
heirs or aſſigns, the ſaid rent or ſum of 25. 64. a year, 
clear of land- tax, and the ſaid ſums for and in the name 
of heriots reſpectively hereby reſerved, on the days or at 
the times hereinbefore limited or appointed for the pay- 

ment of the ſame, and according to. the reſervation here- 
by made of the ſame reſpectiv cly 3 AND Also that he the 
ſaid B. L., his executors, adminiſtrators, or aſſigns, ſhall 
or will, within the {pace of two years from the day of the 
date of theſe preſents, at his or their own proper coſts 
and charges, ere ct, build, finiſh, and complete in a good, 

ſubſtantia], and workman-hke manner, on the faid hereby 
demiſed premules, one or more dwelling-houſe or dwelling- 
houſes three ſtories high, which, exchufive of that part 
thereof which ſhall be carried over the faid ſeven feet of 
ground immediately adjoining to the ſaid malt- houſe, ſhall 
extend ſixty-three feet in front, and that firſt ſtory ſhall 
be of wall of ſtone, and that the wood-work of the par- 
titions and roof, and of the frame-work for the ſecond and 
third ſtories, ſhall be of good heart of oak or red deal, 

and that the roof of the ſaid dwelling-houſe or houſes to 
the extent aforeſaid, and alſo that part of the ſame which 
ſhall be carried over the ſaid ſeven feet of ground imme- 
diately adjoining to the ſaid malt-houſe, ſhall be covered 
with good plate-ſtone; Ax p that he the ſaid B. L., his 
exccutors, adminiſtrators, or afligns, ſhall or will from 
time to time, and at all times during the term hereby 


granted, when and after any dwelling-houſe or dwelling- 


houſcs, out-houle or out-houſes, office or offices, ſhall be 
erccted or built on the ſaid hereby demiſed premiſes, or 
over 
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over the ſaid ſeven feet of ground immediately adjoining 
to the ſaid malr-houſe, repair, uphold, ſuſtain, maintain, 
and keep the ſame in, by, and with all needful and neceſ- 
ſary reparations and amendments whatſoever, when and as 
often as there ſhall be occaſion for the ſame; anp that to lese in 
he the ſaid B. L., his executors, adminiſtrators, or aſſigns, 
the ſame premiſes ſo well and ſufficiently repaired, ſuſ- 
tained, upheld, maintained, and kept, ſhall or will peace- 
ably and quietly leave and yield up into the hands of the 
faid J. S. and H. G., their heirs or aſſigns, on the expira- 
tion or other ſooner determination of the term hereby 
granted therein; AvD that he the ſaid B. L., his ex- to pay the 
ecutors, adminiſtrators, or aſſigns, ſhall or will bear, pay, * 
and diſcharge all and fingular the rates, taxes, duties, and 
impoſitions impoſed or to be impoſed, incluſive of the 
land tax which at any time, and from time to time during 
the term hereby granted, ſhall become due for the ſaid 
hereby demiſed premiſes, or the houſes and buildings to 
be raiſed thereupon, when and as the ſame ſhall become 
due and payable, or as ſoon thenafter as he or they ſhall 
be thereunto requeſted by the faid J. S. and H. G., their 
heirs or aſſigns; and that he the ſaid B. L., his executors, go as Hide 
adminiſtrators, and aſſigns, and his and their ſervants, — 
labourers, and workmen, in fixing the beams and rafters the walk is 
which are to be ſecured in the wall of the ſaid malt-houſe, — 
and of the wall in front thereof, ſhall do as little injury as 
may be to the ſame walls reſpectively, and repair and 
amend the part or parts thereof which ſhall be injured : 
PROVIDED ALWAYS nevertheleſs, and theſe preſents are Clauſe of 
upon this expreſs condition, that if the ſaid yearly rent or n. 
ſum of 25. 6d., or any quarterly payment or other por- 
tion thereof, or either of the ſaid ſums for heriots or far- 
liens reſpectively ſhall be in arrear and unpaid in part, or 
in the whole, by the ſpace of thirty days next over or 
after any day on which the ſame reſpectively ſhall become 
due, and the ſame ſhall be demanded on the expiration 
of the ſaid thirty days, or at any time afterwards, and 
ſhall not be paid at the time at which ſuch demand ſhall 
be made, and no ſufficient diſtreſs or diſtreſſes can or may 
be had and peaceably taken on the ſaid hereby demiſed 
premiſes, or any part thereof, whereby or wherewith the 
rent or heriot ſo being in arrear, together with all former 
arrears thereof, if any, and the coſts, charges, and ex- 
pences for and attending the raiſing and levying the fame, 

may 
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may be raiſed and fully ſatisfied ; ox if the ſaid B. L., his 


executors, adminiſtrators, or - aſſigns, ſhall, at any time 
during the term hereby granted, do or commit, or ſuffer 


to be done or committed on the ſaid hereby demiſed , 


premiſes, or any part thereof, any manner of waſte, ſpoil, 
or deſtruction whatſoever, other than and except by raiſ- 
ing, erecting, and building thereon, or on ſome part 
thereof, one or more dwelling kouſe or dwelling houſcs, 
out-houſe or out-houſes, office or offices, in a good 
work man- like and ſubſtantial manner; ox if the ſai B. L., 
his executors, adminiſtrators, or afligis, ſhall permit and 
ſuffer the dwelling-houſe or dwelling-houſes, out-houſe 
or out-houſes, office or offices, which ſhall be built by 
him the ſaid B. L., his executors, adminiſtrators, or 
aſſigns, on the faid hereby demiſed premiſes, or any part 
thereof, or over the ſaid ſeven feet of ground next imme- 
diately adjoining to the northern end or wall of the ſaid 
malt-houſe, and of the wall in front ticrech, to be ruinous 
or in decay altogether to the value of 405. or above, 
and the ſame ſhall not be well and ſufficiently amended 
and repaired, or compounded for within two calendar 


months next after notice or warning in that particular, 


under the hand or hands of the ſaid J. S. and II. G., their 
heirs or aſſigns, and to be given to the ſaid B. L., his 
executors, adminiltrators, or aſſigns, or ſome or one of 
the tenants or occupiers for the time being, of ſome or 
one of the dwelling- houſe or dwelling-houſes to be built 


on the ſaid hereby demiſed premiſes ; ox in caſe there ſhall 


be no ſuch tenant or occupier, and in default of perſonal 
notice to the ſaid B. L., his executors, adminiſtrators, or 
aſſigns, and in theſe cafes only, to be affixed on ſome. 
conſpicuous part of the ſaid hereby demiſed premiſes, or 
the dwelling-houſe or dwelling-houſcs to. be erected and 
built thereon ; THAT THEN or at any time thereafter, for all, 
any, or either of the-cauſes aforctaid, it ſhall or may be 
lawful to and for the faid J. S. and H. G., their heirs or 
aſſigns, to enter into and upon all and ſingular the ſaid 
hereby demiſcd premiſcs, and every part thereof, and the 
houſes, edifices, and buildings to be raiſed and erected 
thereon, or on the ſaid ſeven feet of ground next and im- 
mediately adjoining to the northern end or wall of the 
ſaid malt- houſe, or into and upon any part of the ſame re- 
ſpectively in the name of the whole thereof altogether, and 
all and ſingular the faid hereby demiſcd premiſes, ard tlie 

faid 
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laid houſes, edifices, and buildings, and every part of the 

ſame, re ſpectively to have, retain, hold, and enjoy, as if 

theſe preſents had never been made or executed; theſe 
preſents, or any thing in them contained to the contrary 

thereof in anywiſe notwithſtanding. Ax p the ſaid A. L. doth covenant by 
by theſe preſents for himſolf, his heirs, executors, and admi- fad en- 
niſtrators, covenant and agree with the ſaid B. L. his execu- joyment. 
tors, adminiſtrators, and aſſigns, in manner follow ing; (that 

is to fay,) that he the ſaid B. L., his executors, adminiſtrators, 

and aſſigns, by, under, and ſubject to the due payment of 

the yearly rent and ſums of money for and in the name of 

heriots or farliens hereby reſerved, the obſervance and 
performance of the covenant hereinbefore inſerted to be 

entered into by the faid B. L., and the conditions herein- 

before contained, ſhall or may lawfully, peaceably, and 

quietly have, hold, uſe, occupy, poſſeſs, and enjoy all and 

ſingular the ſaid hereby demiſed premiſes, and every 

part thereof, with the appurtenances, henceforth for and 

during the ſaid term or time of ninety-nine years here 

granted therein, determinable as aforeſaid, without any 

let, ſuit, trouble, moleſtation, eviction, ejection, expul- 

fon, interruption, or denial of, from, or by them the ſaid 

A. I., M. his wife, J. J., and H. G., any or either of them, 

their, any, or either of their heirs or aſſigns, or of, from, 

or by any perſon or perſons rightfully claiming or to 

claim by, from, or under them, any or either of them, 

or the laid A. F. deceaſed; ano the ſaid A. L. doth Grant by 
hereby grant unto the ſaid B. L., his executors, admini- f ber 40 
ſtrators, and aſſigns, the liberty to rip and take ſtones take itoues. 
for the ſaid intended buildings, from a rock near to the 

ſaid hereby demiſed premiſes, belonging to the ſaid 4. L. 

in right of the ſaid M. his wife, and adjoining to a gate 

called Cleaves, otherwiſe Torbay's Gate; AND LASTLY, it Declaration 
is agreed by and between all the faid parties to theſe %"- ui 
preſents, that a fine which 1s about to be levied by the 

ſaid A. L. and the ſaid M. his wife, to the ſaid J. S. of the 

laid hereby demiſed premiſes, among others, in or as of 

Trinity term now laſt paſt, or Micbaclinas term now next 
enſuing, or ſome ſubſequent term, ſhall, as to the ſame 
premiſes with the appurtenances, and the faid rights, eaſe- 

ments, liberties, privileges, intereſts, and authorities hereby 

granted to be enjoyed therewith, be and enure imme- 

diately after the ſame ſhall be levied; and that the ſaid 

J. S., and his heirs, thall accordingly ſtand ſeiſed of the 
| fad 
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ſaid hereby demiſed premiſes, To rut ust of the ſaid 
B. L., his executors, adminiſtrators, and aſſigns, for the 
term of ninety-nine years, to be computed from the de- 
livery of theſe preſents, and derermine n aforeſaid, for the 
corroborating and confirming the term eſtate and intereſt 
hereby granted to the ſaid B. L., his executors, admini- 
ſtrators, and aſſigns, in the ſame premiſes, In wit- 
NESS, Cc. 
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firſt of Leaſes by Infants. It 
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c. 28. 18 
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2. What Leaſes he may make to bind his Iſſue ſince the 32 H. 8. 
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till a Week or Month, &c. after; when they are to begin, 

and how the Declaration on ſuch Leaſes is to be framed. 57 
Rule 3. Within what Time the old Leaſe is to be ſurrendered ; 


and therein, of concurrent Leaſes. 61 
Rule 4. Such Leaſes are not to exceed three Lives, or twenty- 

one Years, 69 
Rule 5. Of what Things Leaſes may be made to bind the Suc- 
ceſſor. 70 
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Rule 7. What Rent is to be reſerved. 
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2. The Rent muſt continue due, and be payable to the 

Leſſors and their Succeſſors. Page 78 

3+ Such Rent mutt be the ſame, or more in Quantity than hath 

been reſerved within twenty Years next before ſuch Leaſe 

made. N 78 

. : 1. What ſhall be ſaid to be the ancient Rent, where Variety 

of Rents have been reſerved, or ſomething formerly re- 

ſerved is omitted or varied. 79 

2. In what Manner the Reſervation is to be made. $1 

3- Where the Addition of more Land, with or without the 

Adciton of more Rent, ſhall void ſuch Leaſes, * 84 

> 4. Where a Reſervation of the whole Rent, or only pro 

rata, on a Leaſe of Part, ſhall be good. 8 

Rule 8. Such Lea/es muſt not be made without Impeachment 

of Waſte. 87 

Of Leaſes by Parſons, Vicars, and others, with reſpe& to other Quali- 

fications. 88 

Of the Conſent or Confirmation of others to Leaſes made by Eceleſi- 

aſtical Perſons, 

1. Where Confirmation is neceſſary either in reſpe& of the Leaſes 

or Eſtates made, orof the Perſon making them. 98 

2. What Perſons are to confirm ſuch Leaſes and Eſtates and in 
what Manner. 9 

3. What Eſtates they who are to make ſuch Confirmation are to 


9 have. 111 
4 4+ At what Time ſuch Confirmation is to be made, 114 
. | 5. How far a Regard is to be had tothe true naming of the Cor- 

poration or Perſons who confirm. 117 


n Of void or voidable Leaſes by Eccleſiaſtical Perfons. 
1 i. Apainſt whom Leaſes, not purſuant to the Statute, or otherwiſe 
defective, ate void, or only voidable, 117 
2. By what Means, and in what Caſes, ſuch voidable Leaſes may 
be made good. 124 
3. The Manner of avoiding ſuch Leaſes as are only voidable, 
124 
Of Leaſes made by thoſe who have but a particular Eſtate or Intereſt 

in the Lands leaſed. 

1. Of Leaſes made by Tenant in Dower or by the Curteſy. 126 


A 2. Of Leaſes made by Tenant for Life. 126 
15 ; 3. Of derivative Leaſes, or by one who is but a Leſſee for Years 
himſelf. 127 

4. Of Leaſ's made by a Diſſeiſor or Diſſeiſce. „ 

5. Of Leaſes made by Joint-tenants or Tenants in Common. 130 

6. Of Leaſes made by Copyholders. ; 132 

7. Of Leaſes made by Exccutors or Adminiſtrators. 136 

8. Of Leaſes made by a Bailiff of a Manor, 137 

9. Of Leaſes m de by a Guardian. 138 

10. Of Leaſes mace purivant to Authority. 140 

11. Of Leaſes nade purſuant to Powers in Private Conveyances and 

* Seitle ments. 143. 242 
be, By what Form of Words Leaſes may be made, 160. 245 
1 What C-riainty is requ lite to L-afes tor Years as to their Beginning, 
44 Continu.nce, and Ending. 168. 245 
1. With regard to the Date of the Leaſe. 168 


2. With 
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2. With regard to other Circumſtances taken notice of in the Deed 
of Leaſe, whereby to aſcertain its Commencement. Page 174 
3. The Certainty of Leaſes for Years as to their Continuance. 


176 

4. The Certainty of Leaſes for Years as to their Duration and 
Ending. 134 

In what Caſes, and in what Reſpects, an Entry by the Leſſee is re- 
quiſite to the Perfection of his Leaſe. 183 
Leaſes for Years, when to take effect as a Reverſion, when as a future 
Intereſt, and when neither as the one nor the other. 185. 
How far, and againft whom, Leaſes by ERoppel are good. 189 


How far Leaſes for Years and future Intereits may be barred or de- 
ſtroyed, and how far not; and where an Entry before the Term be- 
gun, is a Diſſeiſin. 195 

How far and by what Means Leaſes for Years in Truſt to attend the 


Inheritance may be barred or deſtroyed. 198 
Leaſes for Years, when merged by Union with the Freehold or Fee. 
201 


Of Surrenders of Leaſes for Years. 
1. Of Surrenders in Fact cr Expreſs: wherein, 


1. By what Words ſuch Surrender may be made. 209 
2, Upon what Eſtate it may operate, 211 
2. Of Surrenders in Law or implied Surrenders. 
1. Wich regard to Deaſes in Poſſeſſion. 212 
2. With regard to Leaſes in Futuro. 216 
3. With regard to the Thing itſelf ſo ſurrendered. 216 
Leaſes, when determingd by cancelling the Deed. 218 
When forfeited. 219. 247 


Of the Renewal of Leaſes, by whom, and for whoſe Benefit. 221. 247 


INDEX TO PRECEDENTS. 


Leaſe of a Prebend for three Lives. 245 
Leaſe of a Houſe, &c. under a Power given by Will, for 21 Years, 
determinable on the ſeveral Deceaſes of the Leſſor and his Wife, and 


a Leaſe of other Lands for the like Term. 250 
Leaſe of a Farm for Years determinable on one Life, to commence af- 
ter the ſeveral Deceaſes of the Leſſee and her Daughter. 254 
Leaſe of a Farm for 14 Years, with ſpecial Covenants direQting the 
Courſe of Huſbandry. .- 
Leaſe of Water Griſt Mills for 14 Years, if Leſſor's Intereſt ſhould fo 
long continue, under Covenants. 267 
Leaſe of a Farm Houſe, &c. for 14 Years, determinable at the End of 
ſeven Years, on Notice from either af the Parties. 271 


Leaſe by five Perſons, two of whom are Truſtees of a Moiety of the 
Eſtate for one of the others, of a Plantation in St, John, New- 


foundland. 278 
Leaſe of a Farm for three Years. . 282 
Leaſe of Coal- Works for 21 Years, 291 


* Leaſe 
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- Leaſe of a Farm for 21 Years, commencing as to different Parts at dif. 
ferent Periods, and ſubject to pecuniary and other Rents. Page 298 


Leaſe of a Houſe in London by a Deviſee for Life. 308 
Leaſe of a Manſion - Houſe and Park by a Guardian and Ward, 313 
Leaſe of Mines. 322 
Form of Lord Groſvenor's Leaſes of Lead-Mines. 330 


Leaſe of a Farm fora Term of 14 Years under divers Reſtrictions. 336 
Leaſe of a Spot of Ground by Mortgagees in Fee, and Huſband and 
* Wife, in Right of the Wife as Heir of the Mortgagor, to be built 
on, for 99 Years, determinable on three Lives, and Declaration 

of the Ules of a Fine for corroborating the Term, 340 


THE END, 


v ö ⏑— l. 
ERRATUM, 
Page 97, line 11 from the bottom, for perſonal read paſtoral. 


